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THE FIRST AND SECOND PLAINTIFFS say:
1 The first and second plaintiffs are each duly incorporated societies having their registered offices at Auckland, whose objects include the promotion of human rights (including the rights of refugees and refugee status claimants).

2 The second plaintiff was at all material times dating from his arrival in New Zealand on 21 October 2001 a refugee status claimant within the meaning of Section 129B(1) of the Immigration Act 1987.  On 20 November 2001 his  refugee status claim was determined and he was as a consequence recognised as a refugee in New Zealand. 

3 The first and second plaintiffs sue or alternatively seek leave to sue on behalf of all refugee status claimants whose circumstances fall within the claim pleaded in Part A of this statement of claim.

4 The defendant is sued in respect of the Crown (in particular, in right of the Crown’s obligations under the New Zealand Bill of Rights Act 1990), the Chief Executive of the Department of Labour (including the New Zealand Immigration Service) and the Police, as to their respective obligations and interests.

PART A: REPRESENTATIVE CLAIM BY FIRST AND SECOND PLAINTIFFS FOR DECLARATORY AND OTHER RELIEF
I
FACTUAL ASSERTIONS
5 Throughout the material time (which, for the purposes of Part A of this statement of claim, is limited to the period from 19 September 2001 down to the date of hearing of this proceeding) the New Zealand Immigration Service of the  Department of Labour (and its Chief Executive) and/or individual immigration officers and police officers have detained or caused to be detained, in substantial numbers, those refugee status claimants (as defined in Section 129B(1) of the Immigration Act; hereafter,“refugee status claimants”) who have on arrival in New Zealand been refused a permit in terms of Section 128(1) of the Immigration Act (hereafter,“the refugee detentions”; “the refugee detainees”).

6 In all or alternatively the great majority of refugee detentions, the refugee detainees have been detained either by a police officer (initially) or by or on behalf of the New Zealand Immigration Service, under and purportedly pursuant to Section 128(5) and/or 128(7) of the Immigration Act (hereafter, “refugee detention under Section 128").

7 Refugee detainees detained during the material time by way of refugee detention under Section 128 have been (and, where detention continues, are) detained either in a penal institution or in the place of detention known as the Mangere Accommodation Centre (hereafter, “the Mangere Detention Centre”).

8 The second plaintiff was between 21 October 2001 and 20 November 2001 detained under Section 128 as a refugee detainee, as from 23 October 2001 in the Mangere Detention Centre.

9 All refugee detainees detained during the material time by way of refugee detention under Section 128, and in particular the second plaintiff, were so detained until their release (and, where detention continues, are still detained):

9.1 Pending the ultimate determination under Part VIA of the Immigration Act of their individual claims for refugee status; and/or

9.2 As a consequence of a purported exercise of discretion under an  Operational Instruction dated 19 September 2001 issued to immigration officers by the General Manager of the New Zealand Immigration Service (hereafter, “the Operational Instruction”). A true copy of the Operational Instruction is annexed to and forms part of this statement of claim

(hereafter, “the current refugee detention policy”).

II
FIRST CLAIM: DETENTION OF REFUGEE STATUS CLAIMANTS UNDER SECTION 128 UNLAWFUL AND/OR IN BREACH OF THE BILL OF RIGHTS
10 The detentions of refugee detainees referred to in paragraph 7 above and in particular the detention of the second plaintiff referred to in paragraph 8 above were (and, where detention continues, are) unlawful on the following grounds:

10.1 The powers of detention pending departure from New Zealand on the first available craft conferred by Section 128 of the Immigration Act were and are not available in respect of a refugee status claimant, by virtue of the provisions of Part VIA and in particular Section 129X(1) of the Act;

10.2 Alternatively, the act of indefinitely detaining a refugee status claimant pursuant to the current refugee detention policy was and is not authorised pursuant to any power of detention conferred by Section 128 of the Immigration Act (detention in terms of the current refugee detention policy not qualifying as a detention “pending [the refugee status claimant’s] departure from New Zealand on the first available craft”).

11 Further or alternatively, by reason of the matters referred to in the immediately preceding paragraph, the detentions of refugee detainees referred to in paragraph 7 above and in particular the detention of the second plaintiff referred to in paragraph 8 above were (and, where detention continues, are) an unreasonable seizure of the person contrary to Section 21 of the New Zealand Bill of Rights Act 1990 (“the Bill of Rights”), or alternatively an arbitrary detention contrary to Section 22 of the Bill of Rights.

WHEREFORE THE PLAINTIFFS CLAIM

(a)
A declaration that all detentions of refugee status claimants under Section 128 of the Immigration Act 1987 during the material time, and in particular the detention of the second plaintiff, were and are:

(i)
unlawful;

(ii)
an unreasonable seizure of those detained (and in particular the second plaintiff) contrary to Section 21 of the Bill of Rights;

(iii)
an arbitrary detention of those detained (and in particular the second plaintiff) contrary to Section 22 of the Bill of Rights;

(b)
A declaration that all detentions of refugee status claimants pursuant to the current refugee detention policy during the material time, and in particular the detention of the second plaintiff, were and are:

(i)
unlawful;

(ii)
an unreasonable seizure of those detained (and in particular the second plaintiff) contrary to Section 21 of the Bill of Rights;

(iii)
an arbitrary detention of those detained (and in particular the second plaintiff) contrary to Section 22 of the Bill of Rights;

(c)
The costs of and incidental to this proceeding.

III
SECOND CLAIM: DETENTION OF REFUGEE STATUS CLAIMANTS  IN TERMS OF THE CURRENT REFUGEE DETENTION POLICY UNLAWFUL AND/OR IN BREACH OF THE BILL OF RIGHTS 
12 Alternatively, if it is held that refugee status claimants may lawfully be detained under Section 128 pending determination under Part VIA of the Immigration Act of their individual claims for refugee status, nonetheless all refugee detentions under Section 128 which have occurred during the material time in terms of the current refugee detention policy, and in particular the detention of the second plaintiff, were (and, where detention continues, are) unlawful. 

Particulars:
12.1 The current refugee detention policy breaches and/or is inconsistent with all or any of the following:

12.1.1 Articles 31.1 and/or 31.2 of the Refugee Convention (refer sixth schedule to the Immigration Act);

12.1.2 The United Nations High Commissioner for Refugees Guidelines for the Detention of Refugees (hereafter, “UNHCR Guidelines”), in particular (but without limitation):

“Guideline 2: General Principle

As a general principle asylum-seekers should not be detained.

Guideline 3: Exceptional Grounds for Detention
Detention of asylum-seekers may exceptionally be resorted to for the reasons set out below as long as this is clearly prescribed by national law which is in conformity with general norms and principles of international human rights law.  These are contained in the main human rights instruments. 

There should be a presumption against detention.  Where  there are monitoring mechanisms which can be employed as viable alternatives to detention (such as reporting obligations or guarantor requirements [see Guideline 4]), these should be applied first unless there is evidence to suggest that such an alternative will not be effective in the individual case.  Detention should therefore only take place after a full consideration of all possible alternatives, or when monitoring mechanisms have been demonstrated not to have achieved their lawful and legitimate purpose. 

...

The permissible exceptions to the general rule that detention should normally be avoided must be prescribed by law.  In conformity with EXCOM Conclusion No. 44... the detention of asylum-seekers may only be resorted to, if necessary:

(i)    
to verify identity.

This relates to cases where identity may be undetermined or in dispute.

(ii)    
to determine the elements on which the claim for refugee status or asylum is based.

This statement means that the asylum-seeker may be detained exclusively for the purposes of a preliminary interview to identify the basis of the asylum claim.  This would involve obtaining essential facts from the asylum-seeker as to why asylum is being sought and would not extend to a determination of the merits or otherwise of the claim.  This exception to the general principle cannot be used to justify detention for the entire status determination procedure, or for an unlimited period of time.

(iii)
in cases where asylum-seekers have destroyed their travel and/or identity documents or have used fraudulent documents in order to mislead the authorities of the State in which they intend to claim asylum.

...

(iv)
to protect national security and public order.

Guideline 4: Alternatives to Detention
Alternatives to the detention of an asylum-seeker until status is determined should be considered.  The choice of an alternative would be influenced by an individual assessment of the personal circumstances of the asylum-seeker concerned and prevailing local conditions.

12.1.3  Executive Committee Conclusion 44 (as endorsed by the United Nations General Assembly), referred to in paragraph 12.1.2 above.

12.1.4 Sections 21 and/or 22 of the Bill of Rights;

12.1.5 That part of the New Zealand Immigration Service Operational Manual which deals with detention of refugee status claimants namely Chapter Y7.5 which states in part as follows:

“a.
A permit may be refused, and a claimant may be detained under section 128 (or, if appropriate, section 128B) of the Immigration Act 1987 (see Y3) so that a refugee status officer can formally determine their claim, if, after interviewing a claimant, a preliminary assessment indicates that:

i
the claim for refugee status appears to be “abusive” or “manifestly unfounded”; or

ii
section 7(1) of the Immigration Act 1987 applies.

b.
A refugee status claim is abusive or manifestly unfounded if:

i
it is clearly fraudulent or unrelated to the criteria for granting refugee status laid down in the 1951 Convention Relating to the Status of Refugees; or

ii
the claimant is claiming refugee status in an attempt to evade normal immigration requirements.”

1.1 As a consequence, the current refugee detention policy has at all material times been unlawful and invalid as:

1.1.1 Contrary to law, as pleaded in the immediate preceding sub-paragraph;

1.1.2 Alternatively, failing to take into account a relevant consideration or considerations, being those pleaded in the immediately preceding sub-paragraph;

1.1.3 Alternatively, taking into account irrelevant or improper considerations, to the extent of any breach of or inconsistency with the stipulations or standards pleaded in the immediately preceding sub-paragraph;

1.1.4 Alternatively, unreasonable, to the extent of any breach of or inconsistency with the stipulations or standards pleaded in the immediately preceding sub-paragraph. 

2 In the further alternative, all refugee detentions under Section 128 which have occurred during the material time as a consequence of a purported exercise of discretion under the Operational Instruction, and in particular the detention of the second plaintiff, were (and, where detention continues, are) unlawful.

Particulars: 
2.1 The Operational Instruction directs immigration officers, “in deciding whether or not in a particular case detention [of a refugee status claimant] is justified, and the type of detention justified”, to be guided by various factors stated under two specific headings, in particular:

“If one or more of the following factors exist seeking a section 128 (or 128B) Warrant of Commitment for Detention in a Penal Institution may be justified:
1. 


Where a refugee status claimant is a person to whom section 7(1) of the Act applies or where detention is otherwise required to protect national security or public order;

2. Where there is reason to suspect that a refugee status claimant is a person to whom section 7(1) applies but their section 7(1) status cannot be immediately ascertained.  This is especially in the case of a group arrival situation where there may be good reason to suspect some of those arriving are people smugglers;

3. Where necessary to verify the identity of a refugee status claimant where identity is in dispute and particularly in the case where identity may impact on the application of section 7(1) of the Act.  Again this is especially relevant in the group arrival situation where there may be reason to suspect persons of people smuggling and the risks in failing to properly ascertain identity are high;

4. Where a refugee status claimant has destroyed or otherwise disposed of their travel and/or identity documents with the intention of misleading NZIS officials as to the details of their travel and/or identity; ...

If one or more of the following factors exist seeking a section 128 Warrant of Commitment for Residence at the Mangere Accommodation Centre may be justified:

1. Where the identity (including nationality) of a refugee status claimant cannot be ascertained to the satisfaction of the NZIS and they are not to be detained in a penal institution nor does there appear particular reasons for allowing them to enter the community unrestricted; ...

3. Where a refugee status claimant has been in conditions for some period of time that are not conducive to good health;

4. Where a refugee status claimant has arrived as part of a group of 10 or more persons and they are not to be detained in a penal institution nor does there appear particular reasons for allowing them to enter the community unrestricted;

5. Where a preliminary assessment of a refugee status claimant’s claim suggests that the merits of the claim are not strong; or

6. Where a refugee status claimant has no valid travel and/or identity document and there may be delay or difficulty in obtaining those documents in the event that their claim to refugee status is declined. 

The detention of persons at the border who claim refugee status but are not granted a permit is not limited to the specific circumstances outlined.  All cases depend upon an individual assessment of their circumstances. ...”

13.2
The Operational Instruction, being a direction to immigration officers as to how the discretion to detain conferred on any member of the police by Section 128(5) of the Immigration Act should be exercised, effectively and in practice usurps the proper exercise by the police of a discretion which is by law vested in them and not in an immigration officer (or the New Zealand Immigration Service);

13.3
The effect of the Operational Instruction (and also of the current refugee detention policy) has been and is that refugee status claimants to whom Section 128B of the Immigration Act applies are to be dealt with, and have in practice been dealt with, by way of refugee detention under Section 128 and not under Section 128B of the Act (this being contrary to the express wording of Section 128(1) of the Act);

13.4
The Operational Instruction breaches and/or is inconsistent with all or any of the stipulations or standards referred to in paragraph 12.1 above;

13.5
The Operational Instruction refers to and purports to adopt the UNHCR Guidelines, but in fact seriously misstates their effect, in particular by making detention of refugee status claimants the rule rather than an exceptional course to be followed;

13.6
As a consequence, the Operational Instruction has at all material times been unlawful and invalid as:

13.6.1
Contrary to law, as pleaded in the immediate preceding sub-paragraphs;

13.6.2
Alternatively, failing to take into account a relevant consideration or considerations, being those pleaded in the immediately preceding sub-paragraphs;

13.6.3
Alternatively, taking into account irrelevant or improper considerations, to the extent of any breach of or inconsistency with the matters pleaded in the immediately preceding sub-paragraphs;

13.6.4
Alternatively, unreasonable, to the extent of any breach of or inconsistency with the matters pleaded in the immediately preceding sub-paragraphs. 

WHEREFORE THE PLAINTIFFS CLAIM

(a)
A declaration that the current refugee detention policy, or in the alternative the Operational Instruction, were and are unlawful and invalid;

(b)
A declaration that all detentions of refugee status claimants pursuant to the current refugee detention policy during the material time, and/or all such detentions in terms of the Operational Instruction, and in particular the detention of the second plaintiff, were and are:

(i)
unlawful;

(ii)
an unreasonable seizure of those detained (and in particular the second plaintiff) contrary to Section 21 of the Bill of Rights;

(iii)
an arbitrary detention of those detained (and in particular the second plaintiff) contrary to Section 22 of the Bill of Rights;

(c)
The costs of and incidental to this proceeding.

PART B: CLAIM BY SECOND PLAINTIFF FOR DAMAGES AND/OR COMPENSATION

The second plaintiff repeats the allegations contained in paragraphs 1 to 13 inclusive hereof insofar as they relate to him personally and says:

14
As a consequence, he was falsely imprisoned.

15
Alternatively, as a consequence he was detained in breach of his rights under Section 21 and/or Section 22 of the Bill of Rights.

WHEREFORE THE SECOND PLAINTIFF CLAIMS

(a) Damages (both general and aggravated) and/or compensation for breach of his rights in the sum of $150,000.00;

(b) The costs of and incidental to this proceeding.

THIS STATEMENT OF CLAIM is filed by DAVID RYKEN, Solicitor for the Plaintiffs, of the firm Ryken & Associates.  The address for service of the Plaintiffs is at the offices of Messrs Ryken & Associates, Solicitors, 3rd Floor, Southern Cross Building, Cnr Victoria and High Streets, Auckland. 

Documents for service on the Plaintiffs may be left at that address for service or may be -

(a)
posted to the Solicitor at P O Box 501, Auckland; or

(b)
Left for the Solicitor at a Document Exchange for direction to Messrs Ryken & Associates, Document Exchange CP 20540, Auckland.
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