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1.       Introduction
1.1 This submission is on behalf of the Human Rights Foundation of Aotearoa New Zealand.

1.2 The Human Rights Foundation is a non-governmental organization, established in December 2001, to promote and defend human rights through research-based education and advocacy.  We have made submissions on new laws with human rights implications.  We also monitor compliance and implementation of New Zealand’s international obligations in accordance with the requirements of the international conventions New Zealand has signed, and have prepared parallel reports for relevant United Nations treaty bodies to be considered alongside official reports.  Though the primary focus of the Foundation is on human rights in New Zealand, we recognise the universality of human rights and have an interest in human rights in the Pacific and beyond.
1.3 We understand that our submission may be made publicly available if submissions are requested under the Official Information Act 1982.

2.       Executive Summary

2.1 The Immigration Bill includes positive aspects, but also raises many concerns. Overall, the Bill seems to be drafted from the perspective of security services and border control, undermining the fulfillment of New Zealand’s domestic and international human rights obligations, as well as findings of the New Zealand Courts. There is a concern that the approaches proposed by the Bill cumulatively undermine the institution of asylum. 

2.2 States must balance the need to ensure security with respect for the rights of individuals - this is a key challenge for immigration systems globally. This Bill, however, contains many measures which are out of step with international best practice, even in countries which are facing more serious security threats than our Pacific nation. 
2.3 Among the positive steps taken by this Bill are the regularisation, and thus securing of the status of refugees who come to New Zealand under the refugee quota; and respect for certain rights of children, such as the provision allowing children who are here irregularly to continue to attend compulsory education, and the provision which secures a child’s right to present his or her views and for those views to be considered in proceedings involving minors. 
2.4 The Foundation also acknowledges the Bill’s recognition of some of the international human rights conventions including the Convention Against Torture and the International Covenant on Civil and Political Rights. This is a positive step, though there are other relevant Conventions which have a bearing on the Bill which are not recognised, such as the Convention on the Rights of the Child. Also, critically, the Bill does not include a non-refoulement obligation as provided for in Article 3 of the Refugee Convention – the UN Committee against Torture has criticised the current legislation for this omission. Nor does it incorporate the Stateless Persons Convention.

2.5 This submission will detail some of the provisions in the Bill which raise concerns for the Human Rights Foundation. The aspects covered are as follows:

· Definition of security
· The Immigration and Protection Tribunal
· The use of classified information (definition of classified information, the role of Special Advocates, detention arising from classified information)

· Refugees, asylum seekers, and others in need of protection (grounds for declining to consider asylum claims, additional requirements for protected person status, advance passenger processing, the use of classified information in refugee determination)

· Biometrics
· Detention

3.      Definition of security (Part 1, Clause 4)

3.1 In the Bill, the definition of security includes the identification and protection of New Zealand from activities that may impact adversely on New Zealand’s international ‘reputation’ (at (a)(iii) and (a)(iv)(C)). There is no requirement in this for potential violence or harm to New Zealand, except to our ‘reputation’, which is a very broad and vague definition. This definition overrides the standards established by the Supreme Court in the Zaoui case concerning the definition being applied to a recognised refugee. The Government could define someone a ‘security risk’ for all sorts of reasons under the definition proposed by the Bill.

3.2 While the Foundation would support the exclusion of someone who has committed a war crime, a crime against humanity or gross human rights abuses, the description risk to New Zealand’s ‘reputation’ is too subjective and open to abuse. The basis for exclusion should be limited to the examples given. As Justice Glazebrook noted in Zaoui v Attorney General:                     
[141] It is also important to remember that the term used is “security”. Concerns about New Zealand’s reputation can be taken into account only if they impinge to such a serious extent on national security that they could fairly be said to constitute a danger to national security. In this regard it must be stressed that the granting of refugee status cannot be seen as an unfriendly act, either on the part of the State where there is a risk of persecution or by any other State -see Grahl-Madsen (at para (7) of his commentary on art 33) and Stenberg at 167. The same must apply to a State fulfilling its obligations under art 33. 

3.3 Once defined as a security risk, people are subject to all sorts of strict measures under the Bill, including deportation, with no right of appeal per se (on deportation, see Part 6, Clause 152). Given the severe restrictions of rights that apply to an individual once defined as a risk, the definition should be as narrow and specific as possible to avoid violations of human rights. This approach was endorsed by the Supreme Court. We urge the Select Committee to give credence to the reasoning of New Zealand’s most eminent court. We recommend that the word ‘reputation’ should be removed from the definition of security. 

The Human Rights Foundation recommends that

The word ‘reputation’ be removed from Clause 4(a)(ii) and 4(a)(iv)(C)

4.        The Immigration and Protection Tribunal (Part 7, Clause 193)
4.1 At Part 7, Clause 193, a Tribunal is created, the Immigration and Protection Tribunal (the ‘Tribunal’) to replace the current Residence Review Board, the Refugee Status Appeals Authority, the Removal Review Authority, and the Deportation Review Tribunal. While superficially attractive, this option requires careful consideration of a number of important matters. 
4.2 There needs to be sufficient funding for the Tribunal and appropriate expertise on it. There are differing areas of expertise required when considering matters such as refugee appeals, humanitarian appeals, deportation appeals and immigration appeals (such as residence appeals). The Foundation is concerned that the Tribunal may lack requisite expertise in certain cases.
4.3 In our submission to the Immigration Act Review in June 2006, we expressed our support for a single immigration appeal tribunal incorporating all streams of immigration appeals, except that refugee status/protection appeals should continue to be dealt with by a separate tribunal. 
4.4 This is because asylum seekers appearing before the RSAA are in a particularly acute situation. The RSAA can only grant refugee status to claimants who meet the requirements set out under Article 1 of the Refugee Convention. Among those claimants who do not reach this threshold, there can still be strongly compelling humanitarian grounds for their being allowed to remain in New Zealand. This group needs access to an alternative appeal system. 

4.5 In the Immigration Act Review Discussion Document of April 2006, there was a comment in Paragraph 488 about the small flow of applicants through the current authorities. In relation to the RSAA, this is a recent phenomenon caused at least in part by the work of interdiction officers. If asylum seekers are given fair access to New Zealand consistent with our international obligations, a robust, well resourced and skillful appeals body will always be needed. We recommend the creation of two Tribunals, one a specialist refugee and protection appeals Tribunal, the other incorporating all other streams of immigration appeals.

4.6 In addition to this general point, we have concerns with some specific aspects of the processes at the Tribunal, which will be dealt with under the relevant headings below. 
The Human Rights Foundation recommends that

Two immigration appeals Tribunals be created, one a specialist refugee and protection appeals Tribunal, the other incorporating all other streams of immigration appeals

5.         The Use of Classified Information

            General Comment

5.1 In our submission on the Immigration Act Review in June 2006, the Foundation expressed concerns that importing ‘classified information’ into the Immigration Act would result in a lack of transparency and accountability in the system, to breaches of the New Zealand Bill of Rights Act, and failures to meet human rights norms and therefore our international obligations. We recommended that ‘classified information’ should not be introduced into the Act.
5.2 However, the Bill includes a broad definition of ‘classified information’ and allows for its use in immigration decisions of all kinds, including detention and refugee determination. The Foundation has serious concerns about the use of classified information as defined and proposed by the Bill. 
5.3 The Foundation is concerned that the proposals in this section challenge a basic premise of our law: the right of any person to know, in detail, about any information that is prejudicial to them. Knowing the case against you is a cornerstone of procedural justice. The reliance on secret information proposed in the Bill is a fundamental departure from established legal principle. Immigration processes involve fundamental issues of due process and natural justice, since they significantly affect the lives of the people involved. The rights of individuals to natural justice will be severely compromised by the measures proposed.  
5.4 We bring to the attention of the Select Committee the findings of the House of Lords on Thursday, October 31 2007. In two control order cases, MB and AF, in which secret evidence was relied upon in accordance with the United Kingdom Prevention of Terrorism Act 2005, the Law Lords concluded that both defendants had not enjoyed a fair hearing due to their inability to know the key accusations against them. They held that key evidence cannot be withheld from the defendant where that evidence is essential in order for the defendant to receive a fair trial.

5.5 Lord Bingham of Cornhill, the senior Law Lord, said the right to a fair trial is fundamental.’ Another Law Lord, Lord Brown, referred to the right to a fair hearing as ‘not merely an absolute right but one of altogether too great importance to be sacrificed on the altar of terrorism control.’
 Likewise, in New Zealand, the right to a fair trial should not be sacrificed under the guise of security.

5.6 Moreover, from a practical viewpoint, far from ensuring more effective decision making, the measures are going to create complex and convoluted processes. It is inevitable that the wholesale introduction of classified information into Immigration Act processes will in fact destabilise and drag out these processes. We note that experience has shown the use of “classified information” or secret information does not improve accuracy or efficiency, as noted in the seminal case, Ridge v Baldwin.
 Compounding these problems will be the restrospective nature of the legislation, so that secret information will be able to be used for cases being considered now, including in refugee and protection status decisions (See Part 12, Clause 435).
5.7 This section will explore in detail some of the provisions which are of greatest concern. The first is Clause 5, which defines classified information; this section will also make some brief comments about various provisions bearing on the use of classified information. Secondly, provisions relating to the role of Special Advocates, Clauses 235 – 239 and thirdly, Clause 289 on detention arising from classified information. 
5.8 See also the use of classified information in refugee proceedings, in the section on refugees, asylum seekers and others in need of protection, paragraphs 6.34 – 6.37.
            The definition of Classified Information (Part 1, Clause 5)
5.9 The Bill defines ‘classified information’ at Clause 5 to include information from any ‘relevant agency’ deemed by the Chief Executive of that agency as unable to be disclosed. The grounds for deeming information classified are extremely loose. 

5.10 At subsection 2(a), for example, it is specified that if the information might lead to identification of the source of the information or the nature or type of the assistance or operational methods available to the relevant agency, it may be deemed classified. It is difficult to imagine what kinds of information might not be able to fall under this definition.

5.11 As given the definition would cover information provided by an aggrieved spouse, poison pen letters, or an agent of persecution, for example. It also allows ample room to manipulate the system for political or bureaucratic expediency, should a Chief Executive wish to cover up errors or failures within his or her agency, for example.
5.12 The proposal to include “classified information” as defined here, rather than “classified security information”, places New Zealand far out of step with other like-minded countries. Countries such as the United Kingdom, Australia and Canada only use classified security information. There, even the use of classified security information is coming under heavy criticism, as reflected in the recent findings by the House of Lords noted at paragraphs 5.4 and 5.5. The introduction of the wide-ranging definition of ‘classified information’ is therefore alarming and inconsistent with international practice.

Erosion of principles of natural justice

5.13 The use of classified information as defined in the Bill will, among other things, breach the natural justice rights outlined in Article 27 of the New Zealand Bill of Rights Act: ‘Right to Justice – (1) Every person has the right to observance of the principles of natural justice by any tribunal or other public authority which has the power to make a determination in respect of that person’s rights, obligations, or interest protected or recognised by law…’ 

5.14 While exceptions are permitted to some rights in the NZBORA, they would not apply to most immigration measures. To meet NZBORA standards, the measures would have to be ‘demonstrably justified in a free and democratic society’, a standard that most of the immigration processes put forward in this Bill could not attain.

5.15 The use of classified information in decision making attacks natural justice rights because it is impossible to defend against unknown allegations. As ruled by Williams J in the Zaoui case, even in security cases, basic natural justice entitles an individual to at least a meaningful summary of the allegations to be provided along with a real opportunity to rebut them.
 

5.16 While a summary of allegations is required, under this Bill the content of the summary remains at the discretion of the CEO of the agency concerned: there is no way of knowing, for example, whether the summary provided contains 1% or 99% of the allegations. Undue power is given to Chief Executives of agencies in the process for the use of classified information laid out in Bill. Chief Executives can determine what they present to the Tribunal. This limits the Tribunal’s effectiveness in cases involving classified information (see Part 7, Clause 215).

           Creation of a new class of information

5.17 The definition and use of classified information in the Bill creates a new class of information for the immigration system which is completely separate to that already applicable to information from New Zealand’s government agencies. Various pieces of legislation, such as the Privacy Act, have hitherto regulated the disclosure or non-disclosure of information in relation to those agencies. 

5.18 This new class of information is removed from the checks and balances which have been established to maintain transparency and accountability in the disclosure and non-disclosure of information in Government agencies, through the Official Information Act and the Office of the Ombudsmen. Under this Bill no consideration need be given to the degree of harm caused by withholding the information under this Bill. However, the importance of transparency and accountability, and of scrutiny of agencies in order to maintain these principles, applies also to the immigration system and information provided to it by various Government agencies. 

5.19 Justification for such a class exemption has been conspicuously absent. The Foundation can see no compelling reason for such a move, and no evidence has been given at any stage which identifies a problem which might require such a class exemption to be created. As previously mentioned, this approach is not followed by comparable jurisdictions.

5.20 The Office of the Ombudsmen submitted on this point during the Immigration Act Review in 2006. In their submission, they pointed out that: ‘one of the purposes of the Official Information Act is "to protect official information to the extent consistent with the public interest"’. They submitted that: ‘the history of the Official Information Act since 1982 demonstrates no case of which we are aware in which information that has been recommended to be released, has resulted in any detriment to the public interest. The information subject to the Official Information Act includes matters that would [have great] repercussions on the public interest if wrongly released.’

5.21 The Office of the Ombudsmen noted further: ‘The use of a class approach to secrecy of information should at least identify some prejudice against which such secrecy is intended to protect. To do otherwise is the antithesis of the Official Information Act approach, which requires that disclosure or non-disclosure of official information be tested against any resulting prejudice of disclosure.’
5.22 Similar questions have arisen in other jurisdictions. The United Kingdom Parliamentary Joint Committee on Human Rights has in fact recommended that the Government urgently consider ‘allowing the court or Commission (SIAC) to carry out a balancing between the interests of justice and the risk to the public interest when deciding whether closed material should be disclosed’ (note however that this only relates to classified security information, as the UK does not use classified information). This role could theoretically be conferred on the proposed Tribunal, but the Foundation sees no need to introduce the new class of information in the first place: the institution with expertise in such balancing, that is, the Office of the Ombudsmen, is best placed to continue doing so.

5.23 The broad definition of classified information proposed by the Bill will result in a serious erosion of natural justice, and the unjustified and unnecessary creation of a new class of information. For the reasons discussed, the Foundation recommends the deletion of this broad definition of classified information. 

5.24 The Foundation is of the opinion that any case which involves secret information undermines the principles of natural justice; however, we recognise there may be exceptional cases where the use of classified security information may be deemed absolutely unavoidable. For such eventualities, we urge the introduction into the legislation of robust safeguards designed to preserve natural justice. 

The Human Rights Foundation recommends

Clause 5 be removed from the Bill

           The role of Special Advocates  (Part 7, Clause 235 – 239)
5.25 In a case which involves classified information, Special Advocates can be used, as in the Zaoui case. The Special Advocate model has been used in the United Kingdom and Canada. It was adopted by the Inspector-General in the Zaoui case. Special Advocates are able to see the classified information, and then, in theory, fairly represent the person concerned in relation to it. The system of Special Advocates is designed to strike a balance between the need to protect public safety on the one hand and the right of the individual to procedural fairness on the other. The concern with Special Advocates relates to whether they can in practice provide individuals with a sufficient opportunity to challenge information on the basis of which decisions about them are made. 

5.26 The provisions in this Bill relating to Special Advocates will not enable them to provide individuals with such an opportunity for adequate representation. The Foundation is of the opinion that any case which involves classified information and the use of Special Advocates undermines principles of natural justice, as outlined above. We remind the Committee that a number of Special Advocates in the United Kingdom have resigned as they consider the use of classified information to be fundamentally unjust and that their role is not able to rectify the balance. Ian McDonald QC has stated that he resigned as Special Advocate for ‘reasons of conscience’ because the ‘odious’ laws were a ‘blot on the legal landscape.’

5.27 The United Kingdom Joint Committee on Human Rights examined the role of Special Advocates in its 19th Report, of July 2007.
 They concluded that the Special Advocate process as it stands in the United Kingdom is ‘not just offensive to the basic principles of adversarial justice in which lawyers are steeped, but it is very much against basic notions of fair play as the lay public would understand them.’ This Bill proposes a system which is far more restrictive in some respects than that which operates in the United Kingdom. 

5.28 The Foundation reiterates that cases involving classified information and the use of Special Advocates undermine the principles of natural justice. However, where Special Advocates are used, certain recommendations can be made about the role of the Special Advocate so that they are better able to achieve their purpose. In certain respects, this Bill severely limits the role of the Special Advocate even as it currently exists under New Zealand law – they will be able to do even less than what they did in the Zaoui case. Of greatest concern are the prohibition on communication between appellant and Advocate; the Advocate’s inability to represent the appellant in the disclosure process; and the Advocate’s inability to bring proceedings.

  Communication between Special Advocate and appellant

5.29 Clause 238 governs the communication between Special Advocate and appellant. After having seen the classified information, they may not communicate with the appellant except through written communications approved by the Tribunal or court which do not prejudice section 5(3) on the disclosure of information. In practice this would exclude any communication relating to the classified information. This presents the most serious limitation on what a Special Advocate can, in practical terms, do for the person whose interests they represent. They are unable to hear any explanations from that person in relation to the allegations.

5.30 This matter has been considered in overseas jurisdictions. The Special Senate Committee of the Canadian Parliament on the Canadian Anti-Terrorism Act recently recommended that Special Advocates be able to communicate with the party affected by proceedings and his or her counsel, after receiving closed information, and that it would be possible for Government to establish clear guidelines and policies to ensure the secrecy of the information in the interests of national security.
 

5.31 In the United Kingdom, there is a provision which is more generous than the Bill under consideration, which allows the SIAC or High Court to authorise a face-to-face meeting and discussion with the appellant in particular cases at the request of the Special Advocate. In practice it is rarely used, mainly because permission would likely be denied if the discussion were to relate to the closed information.  There, the Commons Constitutional Affairs Committee recommended in its 2005 report that the question of contact be reconsidered, suggesting it should not be impossible to construct appropriate safeguards to ensure national security in such circumstances. 

5.32 Further, the United Kingdom Parliamentary Joint Committee on Human Rights examined the role of Special Advocates in its 19th Report, identifying the prohibition on communication as a serious concern and recommending at a bare minimum the ‘relaxation of the current prohibition on communication between the Special Advocate and the person concerned or their legal representative after the advocate has seen the closed material.’
 They felt this would be possible whilst ensuring, through guidelines, safeguards, and reliance on the professional competence of the Advocates, that sensitive national security information not be disclosed. The Foundation recommends a similar approach for the Bill, while reiterating our position that any case involving secret information, and therefore the need for Special Advocates, is undesirable.

The Human Rights Foundation recommends that

Prohibitions on communication between Special Advocate and appellant after having seen closed information be relaxed
Representation in the disclosure process

5.33 The Special Advocate should be able to represent the person concerned in the disclosure process (that is, the way the information, or parts of it, are communicated to the person concerned) either of the information itself, or of a summary of allegations. 

5.34 According to this Bill, however, this information must be approved solely by the people making the decisions (for example, in review, the Tribunal - on Tribunal approval of summary of allegations, see Part 7, Clause 216). The Special Advocate cannot represent the person concerned in this process. The Foundation recommends that the Special Advocate be empowered to represent the appellant in the disclosure process.

5.35 It is worth reiterating here that the content of the information approved by the Tribunal remains at the discretion of the CEO of the agency concerned: Chief Executives can determine what they present to the Tribunal. This limits the Tribunal’s effectiveness in cases involving classified information (see Part 7, Clause 215).
The Human Rights Foundation recommends that

Special Advocates be empowered to represent the appellant in the disclosure process

Inability to bring proceedings

5.36 Special Advocates are also unable to bring their own proceedings, for example by way of judicial review (see Part 7, Clause 235(2)). This limits natural justice as the decisions made by the Tribunal where classified information is involved cannot be supervised by the judiciary. Judicial supervision is crucial for ensuring that justice is served in our common law system. The Bill removes this completely for cases that involve classified information.

5.37 This is out of step with the Special Advocate brief in the Zaoui process, and also with practice in the United Kingdom. As we have seen, the process in the United Kingdom has come under heavy criticism. This Bill proposes a process even more unlikely to deliver natural justice. The Foundation recommends the deletion of Clause 235(2), and that Special Advocates be empowered to bring their own proceedings. 

5.38 More generally, the Foundation submits that the provisions relating to the role of Special Advocates be carefully re-thought, and the lessons learned in other jurisdictions taken into account. 

The Human Rights Foundation recommends that

Clause 235(2) be removed from the Bill

Special Advocates be empowered to bring their own proceedings
           Detention arising from classified information  (Part 9, Clause 289)
5.39 At present, a person can be detained on the basis of classified security information. If a person is detained on this basis, they can go to court to seek release on conditions or challenge their detention, as natural justice demands. 

5.40 However, in the Bill, the Court must treat the secret information as accurate. Clause 289(2)(c) reads, ‘the classified information must be treated as accurate.’ The court’s ability to supervise detention is completely undermined by this process – the courts will be powerless to assess the information. Effectively an unsupervised power of detention is given to those officials classifying the information. The Foundation recommends the deletion of Clause 289(2)(c).

The Human Rights Foundation recommends that

Clause 235(2)(c) be removed from the Bill
6.       Refugees, asylum seekers, and others in need of protection

    General Comment
6.1 For refugees and asylum seekers to be able to benefit from the standards of treatment provided for by the 1951 Convention, or by other relevant international instruments, it is essential that they have physical access to the territory of the State where they are seeking admission as refugees, followed by access to fair and effective procedures in which the validity of their claims can be assessed.

6.2 The Bill includes a number of measures that will undermine these basic entitlements. Cumulatively, measures such as interdiction, restricted access to appeal and restricted access to asylum determination procedures, will result in the systematic dismantling of the institution of asylum and increased risk of refoulement. This will place New Zealand at risk of serious international criticism from international human rights bodies and United Nations bodies.

6.3 Many measures are directed at addressing ‘security’ concerns. Yet there is no evidence linking increased security risks with asylum seekers and refugees cited in the Bill; nor was there any included in the Immigration Act Review Discussion Paper of April 2006. It is not made clear how the measures proposed would effectively address any actual security threats. In reality, the planned measures are likely to further stigmatise and alienate a small, vulnerable section of the population at a time when greater understanding and tolerance is needed. 
6.4 This section will explore in detail the provisions which are of greatest concern in this regard. The first is Clause 125, on matters that may be taken into account when determining whether to accept a claim for consideration; the second is Clause 122(b), regarding protected persons; and thirdly, Clauses 86 – 88, which facilitate interdiction through Advance Passenger Processing. Lastly, the use of classified information in refugee determination will be briefly discussed. 
          Grounds for declining to consider asylum claims (Part 5, Clause 125)
6.5 Clause 125 of the Bill stipulates the matters to be taken into account by a Determination Officer when deciding whether to accept a claim for consideration. The Officers may take into account, and crucially, decline to accept a claim for consideration, if: ‘in light of any relevant international arrangements or agreement, the claimant may have lodged or had the opportunity to lodge a claim for recognition as a refugee or for protection in another country’ (Clause 125.2(b) and 125.3(b)).

6.6 Once an application has been declined for consideration on this basis, a person who may have a genuine claim to international protection is left open to removal, likely to the country from which they traveled to New Zealand. They will be effectively denied access to a procedure in which the validity of their claims can be assessed. The Foundation considers such a provision to be dangerous and unnecessary and recommends that subsections 2(b) and 3(b) be removed from the legislation.

6.7 Such a person may not have presented their refugee claim in another country as they traveled for any number of reasons, including: the existence of family or community links with previously settled refugees or migrants in other countries; lack of knowledge about the laws and procedures of the transit countries; or decisions made on their behalf by the smugglers into whose hands they have entrusted their destiny for lack of other viable options. Furthermore, most asylum seekers arriving in New Zealand travel through an Asian country en route. Many of these have not signed and/or ratified the UNHCR Convention. Even if they had, there continue to be major concerns  about protection of human rights in countries such as Indonesia, which are common transit countries. 

6.8 Clause 125 has similarity to measures implemented in the 1990s in European states, where it is referred to as the ‘safe third country’ concept. Safe third country provisions allow for asylum seekers to be removed to a country through which they traveled, in which they could have claimed asylum. The point of the safe third country idea, according to European governments, is to instill a measure of order in the movements of asylum seekers through the European continent – it was presented as a response to the unique challenges of a group of states sharing borders on a single landmass - while also ensuring that each asylum seeker is protected against refoulement and can exercise his/her right to seek and enjoy asylum. 

6.9 However, these provisions have been heavily and consistently criticised for seriously undermining refugee protection regimes. Among the key criticisms are the increased risk of direct or indirect refoulement,
 particularly through unilateral actions by States to return asylum seekers to countries through which they have passed, without the latter's agreement; or placing the refugee into an endless "orbit" between states as many adopt the concept, and the chain of return becomes unpredictable.
   
6.10 These criticisms apply to subsection 3(b), and in fact this provision is far more onerous than safe third country provisions. This is because safe third country provisions confer an obligation on the sending states to ensure the safety of the country to which the asylum claimant is returned, in terms of the requirements of international human rights conventions. There is at least an attempt to preserve the right to asylum, even while declining responsibility for it. But this Bill contains no such obligation for New Zealand when asylum claimants are declined under subsection 3(b) of Clause 125. They would be removed as illegal entrants, not as asylum seekers with a possible genuine claim to protection. The need to ensure safety seems to be reserved in the Bill for those who have already been determined to be refugees elsewhere (subsection 3(a)).

6.11 However, the Foundation refers to UNHCR’s submission on the Immigration Act Review, in which they reiterated that: ‘New Zealand has accepted responsibility in extending protection to refugees through accession to the 1951 Convention. Insofar as refugees are asylum seekers prior to their being recognised as refugees, such responsibility also extends to asylum seekers.’
 Moreover, asylum claimants are precisely the people most at risk, as they have no form of international protection at all.

6.12 Making the mere ‘opportunity to lodge’ a claim in a different country sufficient ground to deny access to the asylum process, and subsequently to remove that person without any safeguards whatsoever, is an unworkable and dangerous provision. 

6.13 Subsection 3(b) seems to be another example of what the UNHCR has observed with concern as ‘considerable confusion’ in the transposition of the safe third country notion from Western Europe into the legislation of other states, for example Central, Eastern and South-eastern European states.

6.14 It is the case that, for example, in some countries the existence of a "safe third country" is sufficient ground to deny an asylum claim as abusive or manifestly unfounded. The complete lack of safeguards in subsection 3(b) makes this Bill very similar in assumption and affect. As explained by UNHCR, ‘this constitutes a grave confusion between two fundamentally distinct aspects of the asylum procedure, namely: a decision on admissibility of the claim, which is made on purely formal grounds; and a decision on the substance of the claim, i.e., on the well-founded character of the fear of persecution or other harm invoked by the claimant. To collapse these two steps is tantamount to denying the asylum seeker the opportunity, to which he/she is entitled, to present the grounds on which he/she seeks protection as a refugee.’
 This is precisely the implication of subsection 3(b).

6.15 Indeed, on the issue of removal of an asylum-seeker whose claim has yet to be determined – envisaged by subsection 3(b) - UNHCR Executive Committee Conclusion No. 15 (XXX)
 lays down the following basic rule:

(i) the circumstance that the asylum-seeker has been in a third State where he could have sought asylum does not, in and by itself, provide sufficient grounds for the State in whose jurisdiction the claim has been submitted to refuse considering his/her asylum request in substance and return him/her instead to the third country

6.16 For these reasons, the Foundation considers subsections 2(b) and 3(b) to be fundamentally flawed. Such provisions carry an enormous and unjustifiable risk of refoulement, or placing the asylum seeker into an endless "orbit" between States. The provision will deny access to fair and effective procedures for determining the protection needs of asylum seekers, seriously undermining the institution of asylum.

6.17 We consider any such provision unnecessary in New Zealand. Any version of such a provision, even one that would ensure that each asylum seeker is protected against refoulement and can exercise his/her right to seek and enjoy asylum, is contrary to the spirit of mutual commitment that must prevail in mechanisms of responsibility-sharing and international solidarity, especially where unilateral action is contemplated. 
6.18 Further, the usual objective of such provisions is the appropriate allocation of responsibility for receiving and considering asylum claims. The concept arose in the European context, where multiple states share borders on a single landmass. New Zealand does not face similar challenges, and therefore the New Zealand Government cannot justify the provision on these grounds. Moreover, the minimal and decreasing numbers of asylum seekers arriving at our borders provide no justification for such a measure. We consider such a provision absolutely unnecessary in New Zealand.
The Human Rights Foundation recommends that

Subsections 2(b) and 3(b) be removed from the Bill
    Additional requirements for recognition as protected person (Part 5, Clause 122)
6.19 The Foundation supports the introduction of protected person status into New Zealand legislation. However, the provisions at Clause 122 exclude the very cases that complementary protection is generally designed to protect. The Foundation recommends that Clause 122(b) is removed from the legislation to create a viable protection status for those fleeing from indiscriminate violence.

6.20 Clause 122 lays down additional requirements for recognition as a protected person. It states that a person may be recognised only if:                                                       (b) torture, arbitrary deprivation of life, or cruel treatment would be faced by the person in every part of his or her country or countries of nationality or former habitual residence, and is not faced generally by other persons in or from that country or those countries.’

6.21 Complementary protection – that is, forms of protection designed for people who do not fall under the 1951 Refugee Convention, but nonetheless require international protection – has been designed to fill protection ‘gaps’ created by the specific nature of the definition of a refugee in the 1951 Convention. The Convention requires refugees to be subject to individual persecution on a particular ground; the requirement is that an individual is specifically targeted as a result of their membership in a particular group, their nationality, their religion, political thought or. 

6.22 People who are caught up in situations of generalised or indiscriminate violence may not be individually persecuted, but caught in the cross fire, so to speak. This ‘gap’ in the Convention refugee definition has been long acknowledged in refugee law. There is universal acceptance that such people are deserving of international protection at international, regional and state level. 

6.23 They fall under UNHCR’s wider competence. UNHCR defines this competence as including: ‘persons outside their countries who are in need of international protection because of a serious threat to life, liberty or security of person in the country of origin, as a result of armed conflict or serious public disorder. For example, persons fleeing the indiscriminate effects of violence and the accompanying disorder in a conflict situation, with no specific element of persecution.’
 They are generally referred to as ‘non-Convention refugees.’

6.24 The regional refugee instruments in Africa and Latin America specifically state that refugee protection should incorporate this ‘broader’ category of refugees.
 At the level of the state, in the absence of such regional instruments, forms of complementary protection have been designed in domestic legislation to fill the gap. Presumably this is what the New Zealand government intends to do by legislating for protected persons status. 

6.25 However, Clause 122 makes protected person status under this Bill completely inapplicable to this group. Clause 122(b) requires that torture, arbitrary deprivation of life and cruel treatment is not faced generally by other persons in that country. This excludes situations of generalized or indiscriminate violence. The basis for protection in so many international, regional and state mechanisms is here a basis for exclusion from protection.

6.26 The UNHCR encourages complementary protection, and greater harmonisation in the provision of this protection. A provision such as Clause 122(b) is completely contrary to this. A UNHCR study states that the eligibility criteria may involve a large section if not all of the population, however ‘in determining whether the standard of proof has been met, the focus should be less on whether a particular individual is disproportionately in danger and more on whether the widespread nature of the violence/ill-treatment is such that there is a real and immediate threat to that asylum seeker.’

6.27 For these reasons, Clause 122(b) should be removed from the legislation. The protected persons status should retain the references to the Convention Against Torture and the International Covenant on Civil and Political Rights (Clauses 120 and 121), but should also clearly recognise the connection to the UNHCR mandate for refugees.  
The Human Rights Foundation recommends that

Clause 122(b) be removed from the Bill
The connection of protected persons status to the UNHCR mandate for refugees be clearly recognised in the legislation

           Interdiction - Advance Passenger Processing - Clause 86 - 88
6.28 Clauses 86 – 88 outline Advance Passenger Processing (APP), which is a system of checking passengers as they board New Zealand bound craft overseas, and preventing the boarding of suspect passengers. Governments are entitled to control immigration and entry, but in doing so need to ensure and demonstrate adequately that asylum seekers have effective access to asylum procedures and that any restrictions on entry, such as sanctions on airlines or other transporters and practices such as the APP system, do not obstruct this access in practice. 

6.29 However Clauses 86 – 88 contain no safeguards in this respect. The APP system screens people before they travel to New Zealand, with the potential to operate as a barrier to entry without effective guarantees that this process does not act as a barrier to genuine refugees accessing asylum procedures. 

6.30 The steady decline in the number of people claiming asylum within New Zealand’s borders should be noted. Since 2001, in common with other western countries numbers of asylum seekers arriving at New Zealand’s borders have dropped significantly. In 2002/2003, there were 247 successful claimants; in 2003/2004, 115; in 2004/2005, this number dropped to 81. This number dropped further in 2005/2006 to 67 successful claimants.
 This decline is concurrent with the increased application of interdiction measures, such as APP.

6.31 It is encouraging that UNHCR reports to the Foundation, and other NGOs, that the Borders and Investigations unit of the Immigration Service agreed to refer all ‘interdicted’ persons to a UNHCR office. It is not clear at present whether this is occurring, but it does not appear to be the case, especially in countries of first asylum which are not signatories to the UNHCR Convention. 
6.32 A second concern with interdiction processes is the possibility of ethnic, religious or country of origin profiling in their execution. It is possible that more intensive screening and/or inappropriate denial of access to New Zealand will fall disproportionately on members of a certain religion or race, for example.

6.33 This Bill provides an opportunity to incorporate safeguards into the APP system, with the objective firstly of avoiding obstruction of access to asylum procedures, and secondly, of avoiding ethnic, religious or country of origin profiling. This could take the form of requiring in the legislation that a body or bodies be nominated to conduct independent oversight and auditing of the interdiction processes.

The Human Rights Foundation recommends that

Legislation regarding APP incorporate safeguards against:

the denial of access to those in need of international protection

and

the possibility of racial profiling and other forms of discrimination

           Use of Classified Information in Refugee Determination (Part 2,Clause 30)
6.34 The Bill allows classified information to be used in refugee determinations. Clause 30 provides that classified information be referred to the Tribunal for decisions to be made under Part 5 (which concerns refugee determination procedures). This is of great concern to the Foundation. Refugee status determination should be fair and transparent, and determined in accordance with natural justice principles; that is, an applicant should be informed of information being used against him or her and be given a reasonable opportunity to rebut and/or provide evidence. Asylum systems are adversarial in nature, and therefore due process means that classified information should not be relied upon. 

6.35 All the arguments and recommendations we make in the section on the use of classified information apply here. However, in the case of refugee status determinations, those arguments take on even greater urgency, as it is possible that classified information may be provided by agents of persecution. Refugee and protection decision making is different from standard immigration decision making. Introducing classified information into the process leaves it dangerously open to abuse.

6.36 The Bill also effectively eliminates appeal processes for those whose refugee determination cases involve classified information. Such cases are referred directly to the Tribunal, which would otherwise serve as an appeal body for those whose first claim has been considered by a refugee status determination officer. In combination with Clause 234, which shuts down opportunities for appeal or review in cases involving classified information, an individual in such circumstances would be left with no appeal avenue.

6.37 Such a system not only undermines the principles of natural justice, but increases the risk of refoulement and contributes to the dismantling of the institution of asylum. The Foundation submits that classified information should not be used in refugee determination proceedings. In this context, we reiterate recommendations made elsewhere in this submission: that the broad definition of classified information proposed by the Bill should be removed altogether; and that a specialist Tribunal should be created for refugee and protection appeals.

The Human Rights Foundation recommends that

Clause 5 be deleted from the Bill
Two immigration appeals Tribunals be created, one a specialist refugee and protection appeals Tribunal, the other incorporating all other streams of immigration appeals
7.       Biometrics

7.1 The Foundation is concerned about possibilities for discriminatory outcomes in relation to the use of biometrics in the Bill. Firstly, a compulsory requirement to provide biometric information with an application may disadvantage those without easy access to facilities that can provide records of fingerprints, iris scans or even photographs.

7.2 Secondly, the Bill provides no transparency or clarity on use of the power to collect biometric information. Wide ranging powers to require or collect biometric information from any passenger or applicant are granted to relevant authorities, but how this power will be exercised in practice is not considered. It is likely that such powers will result in racial profiling. Either safeguards against such an outcome need to be incorporated in the legislation, or powers need to be restricted.

7.3 Further, the Bill allows collection of biometric information such as bone density tests and iris scans, not only from immigrants or potential immigrants, but also from New Zealand citizens. This raises privacy issues. The Privacy Commissioner has consistently raised concerns regarding this.

7.4 There are concerns about the use of biometric methods for determining the age of child applicants. Age tests require triangulation of methods, which will involve an extensive process of information collection on vulnerable children, and there are no safeguards in the Bill on this.
The Human Rights Foundation recommends that

The possibility of discrimination and violations of privacy in relation to biometrics be addressed, either through safeguards or limiting powers

8.      Detention

8.1 Under the Bill, new arrivals can now be detained by Police for an extended period of 96 hours without a Warrant of Commitment (se Part 9, Clause 275). Previously this was 72 hours. It is worth noting that this initial period of detention has hitherto and is likely to continue to be in police cells. Penal facilities are routinely identified as inappropriate for immigration detainees.

8.2 The Bill extends powers of detention to Immigration Officers, who can detain individuals at the airport for up to four hours (see Part 9, Clause 274). This raises concern as to the qualifications of an Immigration Officer to exercise such a significant power.

8.3 Extensions to current periods and powers of detention are contrary to the norms and principles of international law which state that there should be a presumption against detention, particularly for asylum seekers; and that forced and voluntary migrants should only be detained for the minimum justifiable period. The Foundation recommends that these extensions be removed from the Bill.

8.4 See also Detention arising from classified information, above.

The Human Rights Foundation recommends that

Clause 274 be removed from the Bill

Clause 275 be amended to allow for an initial period of detention for up to 72 hours without warrant
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