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Introduction

1.1 The Human Rights Foundation of Aotearoa/New Zealand welcomes the opportunity of making this submission regarding the review of the Immigration Act. The HRF was established in December 2001 to promote and defend human rights through research-based education and advocacy. We have made submissions on new laws with human rights implications. We also monitor the compliance and implementation of New Zealand’s international obligations in accordance with the requirements of the international conventions New Zealand has signed, and have prepared parallel reports for relevant United Nations treaty bodies to be considered alongside official reports of States parties – recent reports have been to the UN Committee against Torture, the Economic, Social and Cultural Rights Committee, and the Human Rights Committee. Though the primary focus of the Foundation is on human rights in New Zealand we recognise the universality of human rights and have an interest in human rights in the Pacific and beyond.
In the refugee field, the Foundation has taken public interest litigation to protect the rights of asylum seekers, and prepared various documents including Freedoms Ramparts on the Sea, a study of refugee detention in New Zealand.
In terms of the organisation’s human rights mandate, this submission 

· Comments on our general concerns regarding the proposals included in the April 2006 Immigration Act Review Discussion Paper. 

· Provides an analysis of the material contained in each section of the Discussion paper, and 

· Makes a statement on the Foundation’s position on the questions posed in each section of the Discussion Document. 
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Executive Summary

AS the Human Rights Foundation perceives it, the main aim of the measures set out in the Discussion Paper appears to allow the New Zealand Immigration Service to be responsive to the labour market in a way that best meets New Zealand’s needs. The Foundation has serious concerns whether and/or how well this can be achieved with this proposed Bill due to the following: 

· Lack of certainty for potential migrants meaning New Zealand could fail to attract the best migrants

· Lack of transparency and accountability in the system
· Breaches of NZ obligations under the NZBORA due to the use of classified information

· The cumulative effect of the measures failing to meet human rights norms and therefore New Zealand’s obligations
The main recommendations of the Human Rights Foundation are as follows:

· To not allow the introduction of “classified information” into the Immigration Act

· To not expand the powers of the DoL, particularly regarding arrest, search and entry
· To allow legal aid to refugee claimants to pursue reviews of their detention and applications under NZ’s international obligations
· To expand the oversight role of the Human Rights Commission. This requires s149B of the current Immigration Act to be amended.
1. Overview 

The aims of the Bill appear to be to enable the New Zealand to adopt a more flexible approach to the labour market.  
The Foundation does not disagree with this aim. However, we seriously question whether this aim will be met by the provisions outlined, due to the uncertainty that such an approach will create in the immigration system and in the New Zealand labour market and the failure to uphold human rights norms. 
1.1 Process of the Immigration Act Review Discussion Paper

The Foundation has concerns about the process of this review. In particular, we are unaware that any public consultation was undertaken before the Discussion Paper was released, something we consider should have been done. Also, the Discussion Paper is not consistent in the way it provides examples or arguments based on international developments. 
The Foundation is concerned at the accessibility of the Discussion Paper. It is a lengthy document and we are concerned that it has not been made available in hardcopy on request by members of the public. It is not always practicable for community groups to make submissions working only with an on-line document. Some members of the public do not have easy access to the internet nor to the facilities required to print such a large document.

We also find that the Discussion Paper focuses on increasing restrictions, without providing evidence for the need for these.  This is a serious shortcoming in a Discussion Paper. How can there be adequate discussion of proposed changes when the reasons for the changes are not clearly set out?
1.2 What is not in the Discussion Paper

We are also concerned at the narrow focus of the Review. There are a number of important issues not addressed in the Discussion Paper. These include:

· The need to provide of legal aid for persons resident in New Zealand to obtain access to justice (including Bill of Rights issues), including the availability of legal aid for detention cases, for the one-stop appeals tribunal and for the judicial reviews that are likely to increase with the restriction of appeal rights;
· The role of the Human Rights Commission and increased judicial protections due to increased powers proposed for to the Executive;
· Some form of complementary protection for certain failed asylum seekers; 

· Social protection for refugees – for example, social support for refugees such as housing, access to health and benefits as included in United Kingdom legislation;
· Issues of confidentiality relating to the use of material provided in refugee claims in other immigration applications and by other Departments and judicial bodies. 

1.3 Drivers of change – risk and security

It is clear that a concern regarding risk and “security threats” underpins the Discussion Paper:

The Immigration Act Review, Overview, April 2006, page 3 outlines four drivers of change. One of the four drivers is identified as “risk” – although this is not defined. 

Paragraph 45 of the Discussion Paper states “[t]he importance of border security has increased, due to the nature of current security threats.” Notably, the Discussion Paper does not anywhere identify why the importance of border security has increased or what the current security threats are. Without knowing the nature of what is to be addressed, it is impossible to respond adequately to the solutions proposed.
The Foundation is seriously concerned at the liberal use of “security” rhetoric throughout the Discussion Paper without any evidence or analysis of what the security threats to New Zealand actually are. The Discussion Paper is focused on compliance, on expanding the powers of DoL officials and removing the right to natural justice of important categories of immigration applicants by permitting secret information to be used in an increased range of immigration decision making.

The changes proposed in the Discussion Paper are justified as necessary to meet “security concerns”. The fact that the security concerns are nowhere set out raises the potential for New Zealand to breach international obligations under a number of human rights Conventions and Instruments. These so-called security concerns should be clearly articulated before the Review proceeds any further.
1.4 Introducing uncertainty
In pursuit of the aim of being responsive to the labour market and controlling who may enter New Zealand, the Discussion Paper creates a framework for opaque, expedient decision-making. Rather than introduce a transparent and fair system as purportedly intended, the changes are likely to have quite the opposite effect. In the Foundation’s view, these measures are likely to discourage prospective migrants from making applications to come to NZ given the proposed use of classified information at every level and the lack of certainty and transparency in the immigration determination system.

The Discussion Paper justifies the proposed decision-making measures on the basis of protecting New Zealand’s image. However, they are likely to do more damage to our image than improve it if future applicants are discouraged by the methods proposed. Prospective migrants invest not just money, but also emotional, psychological and physical energy to apply to migrate to New Zealand.  People travel hundreds of miles, including across borders, to get their medicals, IELTS tests and so on. New Zealand already has difficulty competing in the global market. Immigration is needed for economic growth. This will not be achieved if international confidence in our immigration system is undermined by the suggested changes. 
1.5 Practical implications

The proposals in the Discussion Paper will be a disincentive for prospective migrants and employers alike, as they mean that it will not be possible to predict an immigration outcome or to advise a person that they may qualify for residence. This is due mainly to the introduction of broad exclusion measures, to the potential use of classified information and a lack of access to appeals. .

The Foundation can envisage a situation where the DoL will be inundated with information (some of which may be of limited probative value) as potential applicants leave no stone unturned when trying to defeat allegations that are classified.  
1.6 Dismantling the right to asylum 

The measures proposed will impact heavily on refugees and asylum seekers, their families and immigrants from refugee-like situations. The result will be the systematic dismantling of the institution of asylum through the cumulative effect of interdiction measures, biometric testing, increased detention, restricted access to appeal, the increased power of officials and unsubstantiated allegations in the name of “security concerns”. These measures ensure that very few asylum seekers will reach New Zealand, potentially denying them the right to refuge. 

Many measures are directed at addressing “security” concerns. Yet there is no evidence linking increased security risks with asylum seekers and refugees – certainly, none is offered in the Discussion Paper. Nor is it made clear how the measures proposed would effectively address any actual security threats. 

In reality, the planned measures are likely to further stigmatise and alienate a small, vulnerable section of the population at a time when greater understanding and tolerance is needed. 

2. Section 3 — Purpose and principles

The stated intention of this section is to lay out the purpose of the proposed legislation and the principles which will underpin it. However, the principles are not reflected in the discussion document in a balanced way. Rather the discussion on the principles is weighted in favour of the interests of the state, in increased compliance measures, and against individual rights. 

2.1 The Purpose of Immigration Legislation 

The very way the discussion document is written undermines its principles. For example, the order in which various paragraphs appear in the document, as well as some of the language used, conveys distrust and xenophobia. Paragraph 38 states that the NZ Government wishes to control the right to decide who may enter and remain in its territory. The paragraph goes on to say that this may be subject to some “constraints” in the context of free trade agreements or international human rights instruments. It is beyond the scope of this Submission to discuss the way in which free trade agreements impinge on basic human rights. However this is well documented
. More fundamentally the effect of signing international human rights instruments – including the Refugee Convention and the Convention against Torture – is to accept binding obligations rather than to accept “constraints”. 

The stated purposes should include that New Zealand has an active interest in immigration through the socio economic and cultural benefits that accrue for the country. As written, there is a focus on negative concerns.  

2.2 Integrity of the Immigration System

We believe that a reference to New Zealand’s human rights obligations should be included in the stated purposes of the legislation. The purpose to “regulate the entry, stay and removal of non-New Zealand citizens, in a manner that is in New Zealand’s interests, and to provide for integrity in the immigration system” as given in Paragraph 43 is too narrow. 
At the very least there should be there should be a requirement that the legislation is construed and applied in compliance with all of the international instruments to which New Zealand is a signatory. 
2.3 Heading 3.1.1: New Zealand’s immigration-related interests 

Again, this section appears to reflect an overriding focus on security interests. While these shouldn’t be dismissed, and the Foundation acknowledges they are legitimate concerns of the state, we believe the balance of interests as presented could work against the successful settlement of new migrants. 

2.4 Maintaining the Safety and Security of New Zealand 

In Paragraph 44, “[m]aintaining safety and security” is listed as the country’s first interest. 

The Foundation is concerned that priority three, “establishing strong communities” will not be fulfilled if the proposals in the Discussion Paper become legislation. Removing individual rights without justification does not increase national security – it undermines it. Fear and anxiety in immigrant communities will be increased by proposed measures such as immigration officers being given powers to search and enter, the restrictions on appeal rights and the increased use of classified information in all levels of decision making - which could particularly impact on family reunification. 

Paragraph 45 states that “the importance of border security has increased due to the nature of current security threats. A secure New Zealand border also enhances the international security environment”.

As noted above, broad statements are made throughout the document, without presenting empirical evidence to support or justify them. The nature of the suggested threats should be clearly articulated so that realistic measures can be designed to deal with them without undermining human rights standards.
Paragraphs 49 & 50
In these paragraphs there is a disconcerting juxtaposition of the state’s desire to build communities and enrich the social fabric, with its concern that migrants present challenges for the country’s identity and unity.
Paragraph 51

The phrase: “fulfilling New Zealand’s role as a good international citizen” is not sufficiently clear to articulate what is set out in paragraphs 51-52 of the Discussion Paper – namely the need to meet New Zealand’s international obligations under the Refugee Convention, Convention against Torture, the ICCPR and other instruments to which New Zealand is a signatory. 

Instead, we suggest “fulfilling New Zealand’s role as a good international citizen and meeting its international obligations”.
On a related issue, New Zealand’s international obligations also include those under the UN Convention on the Rights of the Child and we believe reference to this Convention should also be included in the legislation. 
2.5 Promoting international cooperation 

Paragraph 52 notes that being a good international citizen is important to New Zealand and that we are committed to advancing global issues. We are concerned that the discussion on international cooperation is couched in terms of strategic bilateral and multilateral alliances to advance “our” interests, especially through information sharing and access to trade and labour markets. 

Logically, the discussion document should also emphasis the importance of international cooperation to promote, fulfill and uphold rights (including the rights of marginalised and vulnerable groups – children, women and those who are trafficked) and the right to asylum. 

2.6 What principles should underpin immigration legislation?

We support the principles underpinning the legislation as presented in Paragraph 63 – i.e. 

• a fair immigration system 

• effective decision-making 

• efficient processes, and 

• understandable 

However, we have concerns that these principles undermined by other proposals in the Discussion Paper. For example, using classified information and the abolishing of appeal rights for certain categories of immigration applicants clearly isn’t making the process fairer or more effective for applicants.
Rather, the introduction of secrecy and denying a right of appeal will increase uncertainty in the system. Judicial reviews are likely to increase, as has been the experience in the United Kingdom. 

The principles are also vulnerable to being undermined by administrative practices. For example there has been much concern about the work of the Immigration Profiling Group, whose performance has not been consistent with the principles listed. This situation needs to be protected against. 
2.6 What level of detail should be in primary legislation? 

Paragraph 68

Generally speaking, the HRF has a preference for less detail in legislation of this kind. The law should provide a robust framework, but administrative policies and regulations should deal with technical and more specific issues. Such an approach is consistent with Legislation Advisory Committee Guidelines.
2.7 Addressing Section 3 Key questions 
1 Do you agree with the suggested purpose of New Zealand’s immigration legislation? 

We believe that human rights must be referred to in the designated purposes for the legislation, along with recognition of the place of the Treaty of Waitangi. In addition, or at least, the legislation should include a requirement that the legislation is construed and applied in compliance with all of the international instruments to which New Zealand is a signatory. 
2 Do you agree that New Zealand’s immigration-related interests are those suggested? 

The immigration-related interests suggested are far to narrow in scope. New Zealand’s obligations agreed to under various international instruments should also be included. 

3 Should a purpose statement be included in the legislation? 

A purpose statement should only be included if it contains reference to New Zealand’s human rights obligations, as discussed above. 

4. Do you agree that the principles as outlined should underpin the development of our immigration legislation? 

As noted, the HRF is supportive of the principles as presented; however we have grave concerns as to the extent these are represented in the range of measures presented in the Discussion Paper. 

5. Do you agree that the Immigration Act should be largely framework legislation with some prescription, particularly where this impacts on individual rights? 

The legislation should provide a robust framework, but administrative policies and regulations should deal with technical and more specific issues. 
3. Section 4: The Visa and Permit System 

The Foundation would support the introduction of a simpler, clearer visa and permit system as long as it did not undermine the human rights of applicants. However, the proposals in the Discussion Paper give us serious concern from this perspective. 

For example the HRF is concerned that the Advance Passenger Processing system (Paragraph 108) (which we understand as interdiction) will continue to undermine protection and the institution of asylum by denying asylum seekers access to refuge. It is tantamount to refoulement. Decision making in this aspect of the system is not transparent. Interdiction is largely the cause of the number of asylum seekers in New Zealand dropping by 75% over the past 5 years. As the UNHCR has recently stated “control policies should distinguish between illegal migrants seeking better economic opportunities and those people who are in need of international refugee protection…. Ever more often, asylum seekers are portrayed not as refugees fleeing persecution and entitled to sanctuary, but as "illegals", potential terrorists and criminals.”

Further Paragraph 117 notes that “there would be the flexibility to make exemptions for individuals or groups of people from the standard requirement to hold a visa to travel to, enter and remain in New Zealand. The extent and stage of scrutiny and risk assessment would vary for different groups”. Again the Foundation is concerned at the reference to security concerns without any supporting evidence of the actual risks involved and the lack of acknowledgement of the protection afforded to persecuted individuals by the right to seek asylum. 

4. SECTION 5: DECISION MAKING

4.1 In which cases should potentially prejudicial information and reasons for decisions be given to immigration applicants? 

The Foundation supports transparent decision making administrative processes, especially those which impinge on human rights norms. 

All applicants should be entitled to be provided with potentially prejudicial information. This ensures both that their rights are upheld and that decision-making about them is transparent. This is particularly important given the range of source countries from which migrants to New Zealand are drawn and the potential for inaccurate or distorted information about them which may be used in a malevolent way. 

The Options 

OPTION A: Potentially prejudicial information and reasons for decisions to be given to onshore applicants only, with exceptions 
The Foundation is opposed to Option A (Paragraph 210) because this could empower agents of persecution to provide disinformation about a refugee applicant that the asylum seeker would have no way of challenging. The use of classified information in this way is opposed by the Foundation for the following reasons:

· The potential for abuse;
· The use of “classified information” or secret information does not improve accuracy or efficiency - see Ridge v Baldwin [1963] 2 WLR 935, [1964] AC 40;
· It infringes rights of citizens onshore and could interfere with family reunification (particularly refugee family reunification);
· The basic approach is contrary to the right to natural justice, as set out in s.27 NZBORA.
Option B: Potentially prejudicial information and reasons for decisions to be given to onshore and offshore applicants, with exceptions 
Paragraph 215. While generally preferring the more transparent approach in Option B, for the reasons noted above, the Foundation is opposed to the use of classified information to which the applicant does not have access. This is discussed further below. 
4.2 Tools for Effective Decision Making
The Foundation has grave concerns at the foreshadowed use of third parties involvement in decision making as set out in Paragraphs 230, 239-245.  The state has an overriding responsibility to ensure that the rights of individuals are protected. Decisions of this nature should not be delegated to third parties that lack the mandate and often the motive or knowledge of human rights effectively to exercise this power. Furthermore, if classified information is to be withheld from these decision-makers, it is difficult to see how they could make the decisions wisely.  

4.3 Section 5 Key Questions 

1. Should decision-makers give potentially prejudicial information and reasons for decisions to: 

• Onshore applicants only, or 

• Onshore and offshore applicants. 

Both onshore and offshore applicants should be given potentially prejudicial information, in the interests of transparency and natural justice. 

2. Do you agree that an application should be able to be declined on the basis of classified information without disclosing the classified information to the applicant? 

The Foundation is adamantly opposed to decisions being based on classified information without this information being disclosed to the applicant, for a range of reasons: 

· Such an approach is contrary to natural justice, and inconsistent with s. 27 NZBORA;
· The potential for abuse, given the lack of transparency;
· use of “classified information” or secret information does not improve accuracy or efficiency, as noted in Ridge v Baldwin (supra). Infringement on the rights of citizens onshore could interferes with family reunification (particularly refugee family reunification)
3 Should legislation enable some decisions to be made by third parties such as employers and education providers? 

The Foundation opposes the introduction of any legislation which delegates immigration decision-making to non-state actors, including because of significant risks that human rights criteria will not be of primary concern. Furthermore, as noted above, if classified information is withheld, it is difficult to see how they could make these decisions wisely.  

5. Section 6: Exclusion and Expulsion 

The HRF has concerns in regard to the intention to strengthen exclusion and expulsion provisions on the basis of health and character requirements for applicants and their dependents as these are potentially discriminatory. 

Including comments about “disability” in relation to health factors, as discussed in Paragraph 263 is not only out of step with contemporary thinking but could also breach prohibitions on unfairly discrimination on the basis of disability. Treating people with disabilities unfairly in the immigration process has been highly controversial in some countries, such as Australia. People with disabilities are entitled not to be discriminated against where they otherwise meet criteria.

The Foundation also has particular concerns in regard to applying health or disability criteria to the family members of principal applicants. This could also impact on refugee family reunification. An ill family member or a family member living with a disability often increases the imperative for the need for family reunification. 

Paragraph 264 refers to the potential exclusion of a person who could pose a risk to New Zealand’s international reputation. While the Foundation would support the exclusion of someone who has committed a war crime, a crime against humanity or gross human rights abuses, the description “risk to New Zealand’s reputation” is too vague and open to abuse. The basis for exclusion should be limited to the examples given. As Justice Glazebrook noted in Zaoui v Attorney General, 1 NZLR [2005], 577 at 727:

[141] It is also important to remember that the term used is “security”. Concerns about New Zealand’s reputation can be taken into account only if they impinge to such a serious extent on national security that they could fairly be said to constitute a danger to national security. In this regard it must be stressed that the granting of refugee status cannot be seen as an unfriendly act, either on the part of the State where there is a risk of persecution or by any other State -see Grahl-Madsen (at para (7) of his commentary on art 33) and Stenberg at 167. The same must apply to a State fulfilling its obligations under art 33. 

The HRF also agrees with the Human Rights Commission suggestion that the provisions of Paragraph 266 regarding the “glorification” of terrorism should be in line with the Terrorism Suppression Act 2002. While there may be justifiable reasons for excluding people who support terrorism, doing so because of the “glorification” of terrorism raises issues of freedom of expression and may breach s.14 NZBORA and Article19 ICCPR. The Foundation notes that the use of “glorification” has been controversial in the UK.
5.1 Grounds and Processes for Expulsion 

People who have been trafficked are particularly vulnerable. Women and children are often the most vulnerable to trafficking and to abuse through the process. It would be grossly unfair to impose on them (or refugees) the measures outlined in Paragraph 295 whereby the onus of rebutting an expulsion decision falls on the affected individual. Often they will be in no position to effectively rebut the decision.

5.2 Section 6 Key Questions 

Do you agree that health and character grounds for exclusion should be included in legislation? 

The Foundation does not support the proposals to exclude or expel applicants on the basis of health and characters ground because:
· They are potentially discriminatory;
· The current wording is too vague, is open to abuse and potentially in breach of the NZBORA. 

· Any such measures should be in line with the Terrorism Suppression Act 2002
6. SECTION 7: ACCESS TO REVIEW AND APPEAL

6.1 What avenues of review or appeal should there be for decisions on temporary entry or residence? 
The HRF supports the introduction of an appeal on humanitarian grounds. However, the proposed grounds are too restrictive. A better approach would recognise those suffering hardship that is “unusual, excessive or undeserved and the result of circumstances beyond their control. Such is the case in Canada. The Foundation considers this a better approach than requiring the applicant will need to demonstrate exceptional circumstances and that those circumstances outweigh the public interest in expulsion.

For example Paragraph 348 proposes that access to independent appeal be limited to persons with a New Zealand sponsor, something that would be almost impossible for people who had been trafficked to meet. Yet this group often has the greatest need for protection. 
The Foundation also considers that provisions for complementary protection are needed for failed refugee applicants. This might provide for a short term residence permit, enhancing the humanitarian decision making powers of officials. 

The Foundation supports Option A, so that an independent appeal is available for all declined residence applicants (onshore and offshore) as outlined in Paragraph 360. However, we consider there should be broader humanitarian decision-making powers, and the introduction of some form of complementary protection for failed asylum seekers – as long as this did not undermine the award of refugee status to those who meet the appropriate threshold. 
The Foundation is concerned about the proposal for a “One Stop Shop” for appeals which appears to be being proposed in Paragraph 421.
While superficially attractive, this option requires careful consideration of a number of important matters: 

· The need for there to be sufficient funding for the Tribunal and appropriate expertise on it. There are differing areas of expertise required when considering matters such as refugee appeals, humanitarian appeals, deportation appeals and immigration appeals (such as residence appeals);
· Any such Authority should be located within the Ministry of Justice, along with other quasi-judicial tribunals, in the interest of a greater separation of powers.
· Would there be in-person interviews and submissions at each stage of the Authority?

· Would adequate legal aid provision be available?

· There would need to careful consideration given to confidential information imparted in a refugee claim. Section 129T, 3(b) would need to be reconsidered.

6.2 A single test based on exceptional circumstances weighed up against the public interest.  

It is difficult to determine how the measures outlined in Paragraph 440 would be applied. Decision-making should reflect humanitarian circumstances created by factors outside the control of the applicant, rather than being adversely affected by vague notions of “public interest”.
6.3 Section 7 Questions 

With respect to residence appeals, do you agree that that Residence Review Board (or equivalent independent authority) should refer possible exceptions to residence policy back to the Minister of Immigration? 

The Minister of Immigration should always retain the authority to make decisions outside normal policy, especially in the absence of any form of complementary protection. 

Do you agree that persons should only have one opportunity to contest liability for expulsion on the facts? 

The Foundation has concerns about several aspects of the introduction of expulsion based on the idea of a “One Stop Shop”, as outlined above. 

Should all persons liable for expulsion have access to an independent humanitarian appeal, or should it be restricted to residents and sponsored temporary entrants? 

And 

Should persons who obtained residence through fraud be treated as residents or overstayers for establishing access to humanitarian appeals? 

All applicants should have access to an independent humanitarian appeal. 

Do you agree that there should be a single humanitarian test against expulsion that asks: 

• are there exceptional circumstances of a humanitarian nature, and 

• is it contrary to the public interest to allow the person to remain? 

Decision making should be based solely on exceptional circumstances of a humanitarian nature. 

7. Section 8

The Foundation agrees with the description of the benefits of the current system (Paragraph 454) that has decisions made by experts on immigration and international law. It is true that New Zealand’ system is well regarded nationally, although there has been international concern expressed about the treatment of the refugee Ahmed Zaoui.
However, we have concerns at the suggestion of introducing a single tribunal for both immigration and refugee appeals, as outlined in Paragraph 468. 

Currently, the Refugee Status Appeals Authority is able to hold hearings and is therefore akin in status to a Commission of Enquiry. 
Asylum seekers appearing before the RSAA are in a particularly acute situation and it is imperative that the RSAA has the appropriate status to enable a full questioning of the appellant in order to develop a full understating of their situation.
The RSAA can only grant refugee status to claimants who meet the requirements set out under Article 1 of the Refugee Convention. Among those claimants who do not reach this threshold, there can still be strongly compelling humanitarian grounds for their being allowed to remain in New Zealand. This group needs access to an alternative appeal system. 

The Foundation therefore supports the option set out in Paragraph 485 of a single immigration appeal tribunal incorporating all streams of immigration appeals would be established, except that refugee status/protection appeals should continue to be dealt with by a separate tribunal. 

There is a comment in Paragraph 488 about at the small flow of applicants through the current authorities. In relation to the RSAA, this is a recent phenomenon caused largely by the work of interdiction officers. If asylum seekers were given fair access to New Zealand consistent with our international obligations, a robust, well resourced and skillful appeals body will always be needed. 

7.1 Additional concerns
Currently refugee claimants and residents appealing deportation are not eligible for legal aid. It is imperative that access to legal aid be available for such people removal and deportation are to be merged under one Tribunal. 

7.2 Which government department should service the immigration and refugee appeals bodies? 

As noted above, the Foundation supports the formation of two tribunals serviced by the Ministry of Justice as proposed in Paragraph 502. This would overcome any perception that the tribunals may not be independent of the DoL, which may affect public confidence in them. This is also consistent with the approach taken by the Law Commission in Delivering Justice for All.  

8. Section 9: THE USE OF CLASSIFIED INFORMATION
It is this section of the Discussion Paper that raises most concerns and questions for the Foundation. 

To begin with, the definition of classified information set out in Paragraph 512 is too wide. There is no indication of how the degree of harm resulting from disclosure is to be judged at the various levels of classification. We are concerned at how the various degrees of harm will be balanced against natural justice rights. 
It is not clear what “international obligations and statutory responsibilities” are being referred to in Paragraph 514. The Foundation considers that any and all international obligations or statutory responsibilities should be set out clearly in any proposed legislation; otherwise there are insufficient controls and boundaries over the use of such material. The Foundation is unaware of any such obligations or statutory responsibilities existing, for example, between intelligence or police agencies as these are sovereignty issues. 
For internationally sourced material, New Zealand does not control the classification. Where then is the incentive to classify at the lowest level necessary to prevent “harm”? Also, there is no incentive for agencies to search for open-sourced material. Shouldn’t those who seek to classify information shoulder the burden of searching for open-sourced?

8.1 How should classified security information be used in immigration decision-making? 

Paragraph 521 is misleading. The NZSIS could still give recommendations under the current Act based on open-sourced material that can be disclosed. Again, we are concerned that security-related concerns are used to justify changes in the system without any evidence being cited to support the need for this. 
It is not clear what problems are being addressed in Paragraph 528. Just because there may be more information in existence doesn’t mean that it should be able to be used in immigration processes if it infringes natural justice rights (e.g. current evidentiary rules, BORA, ICCPR,), nor does it mean that there will be greater accuracy or appropriateness in the decision if it is used. In fact, classified information is notoriously inaccurate and relying on it will lead inevitably to less accurate decisions.

The Foundation also submits that the proposals about the use of classified security information in immigration decision making may not meet New Zealand’s international obligations (e.g. UNCAT, Art. 15; ICCPR, Art. 13 and 14). 
There is a factual error in Paragraph 529 – Part 4A can currently be applied during decision-making in relation to visa applications or permits, not just to decisions to arrest, detain and deport.

Paragraph 550 significantly underestimates the need for significant additional resources for the Inspector General. As noted below, it is not considered workable to further expand the IG’s office. For the reasons set out in the paragraphs that follow, all reviews and appeals regarding classified information should be referred to a Tribunal.
Paragraphs 552: As already stated, the Foundation opposes the proposal that classified information be available in immigration decision-making even if the IG reviews the use of the classified information. However, if the proposal were adopted it should include using a Special Advocate during the IG process, 
9.1 Key Question

Do you agree that the Minister of Immigration should be able to decline a temporary or residence application on the basis of a recommendation by the NZSIS on security grounds, with review provided by the Inspector-General of Intelligence and Security?

The use of classified information in the immigration and refugee system is a twofold issue:

1. First, whether classified information (security and non-security) should be used at all;

2. Second, if classified information is to be used, what processes and procedural safeguards should be put in place in order to give the subject his or her maximum natural justice rights, without prejudicing the classified information?
It is suggested that until the Zaoui case is resolved and the available lessons in that case learned, there should be no further legislation proposed regarding the use of classified information. The participants in the Zaoui process are experiencing many serious flaws and problems with the use of classified information, of which the wider public, and members of the government are unaware.

Paragraph 574 of the Discussion Paper claims that the benefits of using classified information include meaning that processes would be streamlined, decision making would be efficient and it would ensure “optimum transparency in immigration decision making”. These statements are completely misleading as any participant in the Zaoui case could confirm.
The wholesale introduction of classified information into Immigration Act processes will in fact destabilise and drag out the decision-making processes. They involve fundamental issues of due process and natural justice, since they significantly affect the lives of the people involved. As such, it is inevitable that far from creating an efficient process, there will be litigation in the High Court to challenge, clarify and limit such measures.  

Whether classified information (security and non-security) should be used at all;
The Foundation completely opposes the use of classified information in immigration administrative and legal processes. This would breach fundamental rights to natural justice of those affected by the decision. The Discussion Paper provides no justification to show that this is a necessary or useful measure.

Classified information is not neutral information. Intelligence is not normally collected in accordance with the rules that would normally guide the collection of evidence in a legal or any other official setting. It is often collected in very dubious circumstances which might be of some use for intelligence purposes such as seeking out disaffected or disgruntled people, bribing officials and so on. Intelligence is also collected by torture or under duress.  
For all these reasons, much so-called intelligence is unreliable, is misleading and certainly should not be used as evidence against anyone for any immigration purpose. 

However, if the Government proceeds with the introduction of classified information into the immigration process, any reviewing body should be a specialist tribunal and not the Inspector General. Any expansion of the role of the Inspector General is opposed by the Foundation.

If the resort is to be had to classified information, the Foundation suggests that the appropriate process is the United Kingdom model of the Special Immigration Appeals Commission (SIAC) Tribunal. This is a statutorily created court of record presided over by a High Court Judge. Specialist expertise in immigration, intelligence and security issues is also provided by up to two other members. Of the panel of three members, one must hold or have held high judicial office and one must be or have been the Chief Adjudicator or a legally qualified member of the Asylum and Immigration Tribunal. There is a pool of 48 members to draw from to constitute a panel of the SIAC (Select Committee on Constitutional Affairs, 7th Report, printed 22 March 2005, United Kingdom).

The composition of the SIAC panel reflects the demanding and complex nature of the cases which come before it. The Office of the Inspector-General lacks the capacity to deal with classified information cases, as demonstrated by the Zaoui case. 

9.2 How should classified information, other than classified security information, be used in immigration decision making? 

The examples given in Paragraph 554 – “involved in serious human rights abuses or genocide, or is a member of a group which has engaged in trans-national crime” are clearly “security” issues. It is misleading to use them to justify the use of “non-security” classified information in immigration processes. 
Paragraph 561 is also misleading – even if Australia, Canada and the UK do not distinguish between sources of classified information, they do distinguish between security and non-security classified information. All the examples in Paragraph 561 apply to the use of security-based classified information. 

It is difficult to asses the claims made in Paragraph 565 without further examples that are not security related. All the examples given are security focused.

The definition of classified information set out in Paragraph 572 is too wide. As given it would cover information provided by an aggrieved spouse, or an agent of persecution. 

9.2 Key Question

Do you support the proposal to allow the use of classified information from sources other than the NZSIS in immigration decision-making, with appeals to be heard by a judge of the independent immigration and refuge tribunal?

As should be clear from the foregoing, the Foundation is opposed to the use of non-security classified information in immigration processes. The use of such information will breach, among other things, the natural justice rights outlined in Article 27 of the New Zealand Bill of Rights Act.

“27. Right to justice – 


(1) Every person has the right to the observance of the principles of natural justice by any tribunal or other public authority which has the power to make a determination in respect of that person’s rights, obligations, or interest protected or recognised by law…”
While exceptions are permitted to some rights in the NZOBA, they don’t apply to immigration measures of this kind. To meet NZBORA standards, the measures would have to be “demonstrably justified in a free and democratic society”, a standard that immigration processes could not attain. 
As noted above, Paragraph 561 of the Discussion Paper is misleading when relying on overseas precedent: none of the countries cited (Canada, United Kingdom and Australia) use non-security classified information in their immigration processes. 

In fact, a constitutional challenge regarding the use of classified information is currently before the Supreme Court of Canada.  A decision is expected in approximately November 2006. The challenge argues that the use of classified information breaches fundamental justice and natural justice rights under Section 7 of the Canadian Charter of Rights and Canada’s international human rights obligations. It is submitted therefore that any draft legislation in this regard should await the outcome of this case – particularly given the reliance in the Discussion Paper on the Canadian model.

9.3 The use of classified information in refugee/protection decision making? 

The Foundation opposes decision-making based on classified information without applicants having access to at least a summary of the information held. As Williams J ruled in the Zaoui case, basic natural justice entitles the least a summary of classified security information to be provided along with the opportunity to rebut it. 

Further, such decisions should be made by a panel with wider membership than just the Inspector General and a special advocate. 

9.3 Key Question

Do you support the proposal to allow the use of classified information in refugee/protection determinations with appeals heard by a judge of the independent immigration and refugee tribunal?

As recorded above, the Foundation opposes the use of classified information in a refugee/protection determination. Such information is inherently unreliable and is not collected in a way that it meets the legal safeguards for a legal or official process. 
If the proposal to use classified information is to proceed, however, then it is recommended that the UK SIAC model should be adopted, as the best of limited options. However, it should be noted that the UK SIAC model has come under intense criticism due to its use of classified information. It has been described by Amnesty International as a “shadow justice system”. A number of Special Advocates have resigned from the SIAC process as they consider the use of classified information to be fundamentally unjust and that their role is not able to rectify the balance. Ian McDonald QC has stated that he resigned as Special Advocate "for reasons of conscience" because the "odious" laws were a "blot on the legal landscape" (BBC News “Lawyer resigns over terror law”, 19 December 2004).
9. SECTION 10 – COMPLIANCE AND ENFORCEMENT 

The Foundation agrees that New Zealand needs to be able to manage its immigration system in a fair manner as set out in Paragraph 603. 

We certainly agree that individual privacy is an important right to protect (Paragraph 628). In this regard, a Privacy Impact Assessment should be undertaken by the Privacy Commissioner before the list of organisations that could be required to provide information to DoL is increased as proposed in Paragraph 631. Further, referring to “some government agencies” is too broad (Paragraph 632). Special measures are required to protect the rights of children to health and education. Schools should never be used to access information about parents or guardians. 

Overall, the HRF is opposed to extending the powers of immigration and customs officials. If increased powers are to be given to the DoL to detain and search and enter they need to be accompanied by increased safeguards. In this event, the Foundation proposes that there should be explicit judicial safeguards – for example, the right of review and to seek bail and the right to legal aid in order to access judicial supervision of the new powers.

9.1 The power of Immigration and Customs Officers to temporarily detain a person pending the arrival of the police. 

The Foundation is concerned at the extension to Immigration Officers of the powers currently exercised only by the police. The grounds given for this (Paragraphs 653-656) are based on expediency and are not compelling. They certainly do not reflect the seriousness of extending to a wider group of officials powers to interfere with the fundamental liberties of the person. Certainly, if Immigration Officers were given such wider powers both the Human Rights Commission and the Courts must be able to monitor the exercise of the increased powers of DoL officials. 
Paragraph 682 refers to the effectiveness of immigration officers and the efficient use of resources. Yet no mention is made of the level of resourcing required to up skill immigration officers to enable them fulfill the proposed tasks, or to resource the department to provide the appropriate level of supervision, such as that undertaken by the Police. 
9.2 Dealing with the immigration status of a person who is in New Zealand Illegally. 

The Foundation supports the measures set out in Option B (Paragraphs 719 and 720). The introduction of bridging permits is a positive step. 
9.2 Key Questions in Section 10

Should delegated immigration and Customs officers be able to detain people liable for detention and/or arrest for immigration purposes until Police can become involved (for a maximum of four hours)? 

We are strongly opposed to this measure and the proposals to give Immigration Officers the same powers of search and entry as police. 

Do you agree that the Minister of Immigration and delegated officials should continue to be able to grant permits to people in New Zealand unlawfully? 

Yes.
Should permit extensions be introduced for people whose permits expire while their application for a further permit is being considered? 

Yes, this is a positive step. 

10. SECTION 11 – THE USE OF BIOMETRICS 

The proposed enhanced use of biometric indicators raises a number of major privacy issues. Some of these are alluded to in the Discussion Paper itself (eg, Paragraphs 777, 787). Of particular concern is the proposed use of facial recognition technology (eg, to obtain an iris image). In other contexts, in some of the countries referred to in the Paper, it has been found that the current technology is not always accurate (i.e., that it can be error-prone in certain circumstances). 

Given the significant privacy implications, it is submitted that a comprehensive privacy impact assessment should be undertaken as soon as possible, and certainly before any legislative references to biometrics are introduced into Parliament. While the assessment could be undertaken by the Department of Labour (or an independent contractor commissioned by it), it is essential that the assessment then be audited by an independent body with adequate authority, status, resources and expertise.

Privacy impact assessments have already been undertaken in relation to a number of public sector proposals with significant privacy implications (eg, the State Services Commission’s e-govt authentication proposals). The requirement for comprehensive privacy impact assessment is increasingly seen as an essential ingredient of privacy law and policy ‘best practice’.  

The Office of the Privacy Commissioner, or an independent contractor commissioned by it, could undertake the audit. When the audit is published, interested individuals and organisations should be given an adequate opportunity to publicly discuss its findings (i.e., before any parliamentary scrutiny). 

If, following this process, the enhanced use of biometrics is indeed enacted as part of the new immigration law, all aspects of the handling of the biometric material should be reviewed annually by the Privacy Commissioner (cf. the current annual review of information matching programmes by the Commissioner under Part 10 of the Privacy Act 1993).

Above all, there is no evidence that the proposed measures will be effective in addressing the problems identified. If introduced, this should be on a trial basis to test effectiveness. 

11. SECTION 12: DETENTION

The Foundation queries the unqualified statement in Paragraph 791 that New Zealand’s immigration system is well regarded. We were involved in submissions to the United Nations Committee against Torture which in 2004 roundly criticized the NZ Government record on the detention of refugee claimants. 

11.1 The appropriate maximum period for detention without a warrant in expulsion cases. 

The Foundation is concerned at the lack of evidence provided to justify the proposals in Paragraphs 803 and 822. To the list of factors influencing removal time given in Paragraph 803 we would add: 

· unsafe country of origin or destination; and
· statelessness

Neither of these, nor the majority of reasons given in the list would be overcome by extending the period to 96 hours. Given this, such an extension could constitute arbitrary detention. 
Paragraphs 842 - 843
The Foundation agrees that the review of detention could be increased from every 7 days to every 28 days, although there should be a provision for allowing the detainee to apply for conditional release within this period. However, the Foundation opposes any measure to increase the review period if it is merely a rubber stamping exercise as is the case at present. Furthermore, legal aid should be made available to persons detained under the Immigration Act, particularly to refugee claimants.
Paragraph 899 - 900
It is simply not true that refugee claimants are only detained when the alternatives are clearly not viable options. Rather, the DoL has a clear policy to detain all claimants who do not have travel documents (which are nearly all claimants). Furthermore, it is incorrect to state that refugee detention has been tested in the courts and consistently found to be robust.

Detention should only be used out of necessity. The Foundation submits that New Zealand detention law should be modeled on Refugee Convention detention provision (Art. 31(2)):

“The Contracting States shall not apply to the movements of such refugees restrictions other than those which are necessary and such restrictions shall only be applied until their status in the country is regularized or they obtain admission into another country…” 
The Foundation is extremely concerned at the implication in this section of the Discussion Paper that detention is used as a deterrent to refugee claimants. This paragraph clearly contradicts paragraphs 899 – 900 of the Discussion Paper.

The use of detention as a deterrent is not what is intended in Art. 31(2). Using detention this way amounts to punishment, which is unlawful.

Further, asylum claimants should not be held inside the prison system. The Foundation has long maintained that the current situation of detaining claimants at Auckland Remand Centre is totally unacceptable. If detention is necessary, this should be in a separate facility, and not one shared with Quota refugees, who are permanent residents. Indeed, if asylum seekers are detained as a risk to the New Zealand population, they should clearly not be co-housed with the most vulnerable recent residents. 

We are again concerned at the language used in Paragraph 918 asserting there are current incentives for people to enter New Zealand unlawfully to claim refugee status. There is no evidence given for this statement. Increased deterrence measures are not likely to made any difference in this area, but will simply create additional barriers for genuine asylum seekers, who have little option but to use any means possible to escape persecution. 

12. Section 13 The Role of Third Parties 

12.1 Legislative provisions required to facilitate carrier benefits and enforce their responsibilities. 

In Paragraph 1064, the purpose of legislative measures is stated to include allowing for the immigration system to manage increased global mobility and so-called heightened security concerns as well as to allow carriers to manage their businesses. To these, the Foundation would add “upholding measures which protect human right concerns; particularly the right to seek asylum.” The need for this is also highlighted in Paragraph 1070 which discusses stowaways on a ship. Stowaways also need access to the asylum system and should not be immediately returned to heir place of origin without this protection. 
The combined measures of the carrier's liability and the APP system (as described in Paragraph 1071 means that access to asylum in New Zealand is already greatly restricted. The Human Rights Foundation opposes any measures to place further restrictions on access. 

12.2 Key Questions 

The Human Rights Foundation opposes both options set out in Questions 13.5 because they contravene the UNHCR position of penalising carriers for carrying asylum seekers. 
13. SECTION 14: NEW ZEALAND’S ROLE AS AN INTERNATIONAL CITIZEN

The Foundation supports any measures which ensure that New Zealand upholds the value of human rights and plays an active role in their protection and promotion internationally. 

13.1 Which international obligations should be incorporated into immigration legislation? 

We disagree strongly with the assertions in Paragraph 1090 that UNCROC obligations are not decisive in decision-making. Child and gender specific forms or persecution are well established. Given the international increase in the numbers of child asylum seekers, and separated and trafficked children we consider UNCROC should be explicitly included in the legislation, along with CAT and ICCPR (Paragraph 1115).
Further we believe that legal aid should be available for cases brought under NZ’s international obligations, such as the Convention against Torture.  

13.2 How should refugee/protection status be determined? 

As previously recorded, a ‘One Stop Shop’ as implied in Paragraph 1134 for appeals may risk losing higher levels of skill and specialization. However, we support measures to ensure rights are protected and New Zealand's obligations met. 
We doubt that increased protection of rights will result in a system which is too broad or open to abuse (as suggested in Paragraph 1136) given the cumulative impact of the restrictive measures proposed earlier in the Discussion Paper. Any claims must be managed by bodies with appropriate expertise. 

13.3 Legislative requirements for refugee status determination  
We do not think measures should be introduced to overturn UNHCR mandate decisions by Immigration Officials as suggested in Paragraph 1148. We would therefore support the status quo as discussed in Paragraph 1155 whereby all aspects of the Refugee Quota Programme would be left to operational policy, especially as the paper notes this has not caused major problems (Paragraph 1156).
We are particularly concerned at the reasons given in Paragraph 1161 for any possible change to this system. This paragraph suggests a lack of confidence in the UNHCR and a watering down of the international protection system at a time when it is most needed. 

It is right and proper that New Zealand respond to humanitarian crises in our region through cross government measures which include NZAID. However we do not see that doing this requires legislative change. 

Further we are concerned at the use of reference to "like-minded" countries in this paragraph. In the current climate this evokes reference to the moves by Australia, USA and Japan early in the crisis after the 2004 tsunami to respond outside the international system. Eventually this move was overturned but not without international condemnation. Further we are concerned that these measures would see New Zealand joining programmes akin to Australia's "Pacific Solution" and more recent moves to process asylum seekers off-shore. These clearly contravene international human rights norms and fail to meet international obligations. 

13.4 What legislative provisions are required to limit claims? 

A claimant’s personal situation, and the situation in the claimant's country of origin, are subject to change beyond the control of the claimant themselves. In both circumstances, claimants should be able to reapply for refugee status. We would therefore support the provisions set out in Paragraph 1199. However, we would not support limiting appeals on the basis of claimants being provide with "leave to claim" by the RSAA, or any similar body as suggested in  Paragraph 1200. 

13.5 Legislative Provisions to expedite determination in some cases. 

 We would not support any moves to introduce lists of "safe countries of origin" or "safe third countries" for the reasons given in Paragraph 1212. Not only are these policies controversial they have often proved ineffective in protecting the rights of those at risk. 
13.6 What provisions are required for the expulsion of protected persons? 
Given the discussions above, we are concerned at reference to expulsion to a third country where a person will not face persecution in Paragraph 1222. This is tantamount to provisions for "safe third countries" dismissed above. 
13.7 Key Questions 

Should New Zealand’s international commitments to protect persons facing torture; arbitrary deprivation of life; or cruel, inhuman or degrading treatment or punishment be set out in immigration legislation? 

The Foundation believes that CAT, ICCPR and UNCROC (at a minimum)
 should be incorporated in legislation. 

Should immigration legislation recognise refugees selected offshore? 
We believe the status quo should be maintained. 
Do you agree that there is no need for legislative change to deal with manifestly unfounded claims, persons coming from or via “safe countries” or mass arrivals? 

Yes. 
Should New Zealand become a party to the 1954 Stateless Persons Convention? 

New Zealand should become a party as quickly as possible. The current situation means there are no procedures in place to protect the growing number of stateless people around the world. 
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