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ABSTRACT – REFUGEE STATUS APPEALS AUTHORITY

APPEAL NO. 74540

INTRODUCTION

1.
The appellant entered New Zealand on 4 December 2002, and has been detained since that time.

2.
Having applied for refugee status, the appellant was initially refused such status by the NZIS on the basis of Article 1F (b) of the Refugee Convention on the grounds that there were serious reasons for considering that he had committed serious terrorist or non political crimes.  In doing so, the NZIS relied heavily on decisions made against the appellant by Courts in Belgium and France.  Subsequent investigations revealed that the officers responsible for making the decision did not in fact possess copies of the judgments that they relied upon or important related information.

3.
On 26 March 2003 a security certificate was issued pursuant to sections 114D and G of the Immigration Act 1987 on the grounds that the appellant's presence "constitutes a threat to national security… and that there are reasonable grounds to regard him as a danger to the security of New Zealand".  The same day the security certificate was received by the appellant, he made an application to the Inspector General of Intelligence and Security to review the security certificate.  That review has begun, but has not yet been completed.

4.
This abstract sets out the findings of the RSAA on the appeal lodged against the NZIS's decision denying the appellant refugee status.  The abstract largely follows the structure of the decision, however, some sections of the discussion have either been deleted or very briefly summarised in order to maintain the abstract at a reasonably manageable size.  The abstract should not be treated as an authoritative statement regarding the contents of the RSAA decision, and it is important for anyone interested in the details of the decision to obtain a copy and read it in order to draw their own conclusions.

ALGERIA – RELEVANT RECENT HISTORY

5.
The French Colonial Rule of Algeria ended in 1962, and for the following 26 years Algeria was ruled by an authoritarian government backed up by a powerful military regime.

6.
In 1989, wide scale civil unrest and resultant public pressure led to the government introducing changes to the constitution allowing democratic elections to take place.  Following on from that, an Islamic political party, The Front Islamique du Salut (FIS), was formed to contest local and legislative elections.

7.
In 1990 and 1991, the FIS achieved spectacular success in both local and legislative elections and was poised to take control of the government in the second round of legislative elections in January 1992. Immediately following the results of the elections being released, the existing government (which was effectively about to lose power) called a state of emergency, during which the election process was aborted and the military took power.  In doing so, the military regime arrested a number of high profile FIS representatives together with an estimated 30,000 FIS supporters.

8.
Several armed resistance groups evolved during the resulting political chaos, among them a group known as "Group Islamique Arme" (GIA).  The GIA quickly gained notoriety for its radical ideology and campaign of assassinations and terror.  In its early days, a number of FIS activists joined its ranks. 

9.
The GIA claimed no formal ties with FIS, and to the contrary expressly rejected the FIS's ongoing political goal of achieving peaceful or negotiated resolution of problems within Algeria.  The GIA publicly took the view that the entire Algerian system was irredeemably corrupt and could be only replaced through its complete destruction.

10.
The FIS, in response to the rise of groups such as the GIA, publicly declaimed the actions of such groups and the ability or legitimacy of using violence as a political strategy.  The GIA responded in turn by specifically targeting FIS members, and between 1994 and 1996 claimed responsibility for the assassination of several high profile FIS leaders.  During that period, international commentators noted an increasing suspicion that the GIA had been heavily infiltrated by the Algerian military and was in fact being actively used as a tool to destroy the FIS, both through:


(a)
targeting members for assassination; and


(b)
publicly identifying FIS members as belonging to the GIA, and in turn leading to their arrest on charges relating to the GIA's terrorist activities.

11.
At the same time as these developments, the military regime became more and more brutal in its efforts to pacify public unrest, with the official death toll during that period being some 100,000 people killed between 1992 and 1999.  Significant ongoing human rights abuses associated with the regime are also well documented.

12.
France, which retains very strong military, political and economic ties with Algeria, has been a long standing supporter of the military regime in Algeria, that regime being seen as "the lesser of two evils" when compared to an Islamic state.  Strong connections in this regard have been noted between present and former French military personnel and members of the Algerian government, and France is widely recognised as having provided overt financial assistance to the Algerian military regime as well as covert military assistance since 1992.

THE APPELLANT'S BACKGROUND

Personal Background

13.
Born the son of an Imam (a leader of prayer), the appellant had a strongly religious upbringing.  After graduating high school, he attended university in Saudi Arabia where he studied theology and graduated with a Bachelor of Arts in 1985.  He was married in 1984 and the first of his four children was born in 1985.

14.
Upon completion of his studies he returned to Algeria and commenced teaching in a local mosque, eventually becoming a Sheikh (a religious teacher somewhat equivalent in broad terms to a pastor or priest).  During this period, he became known for his outspoken political views as well as his abhorrence of violence, and was interrogated several times by government agencies in respect of those views.


The Appellant and the FIS

15.
The appellant joined the FIS in June 1991, his initial role being an adviser to the FIS on correct religious approach to policy.  In the lead up to elections in January 1992, in which he was nominated as a candidate, he spoke at several political gatherings, publicly emphasising the importance of democratic processes and criticising the more radical elements within the FIS.  In January 1992 he was elected to the Algerian National Assembly.

16.
Following the military coup in February 1992, the appellant was arrested, but was quickly released after 24 hours and returned to teaching at the mosque.  He subsequently continued to work with the remnants of the FIS.  He became well known at this time for his work with Christian groups within Algeria, and his consistently moderate views, expressed through his preaching.

17.
During 1993 the military regime intensified its efforts to destroy the remnants of the FIS, and the appellant attempted on a number of occasions to leave Algeria, travelling twice to Morocco in an effort to secure travel documentation.  During one such stay in Morocco he was convicted in absentia in Algeria on terrorist charges and sentenced to death.  Fearful for his life, he managed to secure false travel documents and fled to France.

18.
Once in France, he made contact with several exiled members of the FIS and became an establishment member of the "FIS Executive Committee Abroad" (which was established in Albania).  His role again was largely related to the formulation of religious policy.

19.
Approximately 20 days after first arriving in France, the appellant moved to Belgium in November 1993 to seek refugee status (France was not considered an option in that regard due to its close ties with Algeria).  During the subsequent year, whilst his application was processed, he was active in his role on the FIS Executive, and wrote several articles for an FIS periodical promoting dialogue as a way of securing a negotiated return to democracy in Algeria.

20.
Towards the end of that period, his relationship with a number of other Executive members, particularly one Rabah Kebir, began to deteriorate.  This was largely because Kebir was promoting the development of a military arm to the FIS (the AIS), a move that the appellant strongly opposed.  In mid-1994, as a result of what appeared to be a growing divide in ideologies, the appellant suspended his membership from the Executive 

21.
Shortly afterwards, Kebir issued a press release suggesting that the appellant and another FIS Executive member, Anwar Haddam, had left the FIS to “work within another framework” and implied that they had decided to affiliate themselves with the GIA.  That press release was strongly denied by Haddam on behalf of himself and the appellant in several subsequent press releases.
 

22.
Towards the end of 1993, the appellant became closely involved in working with the Sant'Egidio Community, a lay Catholic movement based in the Vatican, which was interested in generating a forum for dialogue aimed at resolving the Algerian crisis.  In that context he assisted in organising a conference in Rome at which representatives of several Algerian political parties met to discuss potential political solutions to the ongoing crisis.  The appellant did not attend, as he was unable to secure travel documentation, but met several times with key representatives in Belgium and assisted in the drafting of the 1995 document referred to as the "Platform for Peaceful Political Solution of the Algerian Crisis" ("the Rome Platform").

23.
In August 1994 the appellant's application for refugee status was refused on the basis that he had "rejoined the GIA in May 1994" (the date apparently a reference to Kebir's press release implying that this had occurred).  The appellant had never been advised by Belgian officials of the allegation, or been given any chance to rebut it.


The Belgian Criminal Conviction

24.
In 1995, shortly after his family had joined him in Belgium, he was arrested on charges associated with holding false travel documents and having affiliations with an unnamed criminal organization.  He was not informed as to the charges when he was arrested, but was imprisoned and interviewed by Belgian authorities several times over the following months.  At no time during those interviews was he provided with either an interpreter or a lawyer (despite having only rudimentary French language skills).

25.
It was not until the first day of his trial that he was informed of the charges against him.  He was tried along with several others, and was acquitted of all charges, in part due to the fact that a number of co defendants testified that he was not a member of the GIA.  The Court at first instance recognised that the only false travel documentation he held were those that had been used (out of necessity) for him and his family to escape Algeria.

26.
In spite of acquittal, the appellant was not released from prison.  An appeal was lodged by the state prosecutor to the Belgian Court of Appeal and, though no new evidence was adduced at the forum, he was subsequently convicted on false passport charges, and the charge of being "the head of an association of criminals" the Court of Appeal sentenced him to a suspended term in prison (4 years) and he was made subject to deportation orders on the grounds of national security.

27.
He appealed the deportation orders to the Foreigners Consultative Committee (an independent judicial body) which concluded that he should not be deported, as the factual basis for his convictions was highly questionable and his presence in Belgium did not constitute a threat to national security.  In accordance with the recommendations of that Committee, the Belgian government did not act upon the deportation order, though the appellant remained imprisoned until November 1996 when he eventually succeeded in securing his release through action in the Courts.

28.
The RSAA examined in detail the decision of the Belgian Court of Appeal, and approximately 53 pages of the decision are dedicated to a discussion of the reasoning in the decision and the evidence upon which the decision was based.  The RSAA also heard evidence in that regard from the former president of the New Zealand Criminal Bar Association regarding several procedural and evidential anomalies evident on the face of the decision.

29.
The RSAA concluded, on the basis of its analysis, that the decision of the Belgian Court of Appeal was unsafe on a series of grounds, including:


(a)
he did not understand what all of the charges against him were; 


(b)
he was interviewed several times by Belgian authorities prior to the trial and without an interpreter and a lawyer during those interviews;


(c)
in interviews by the investigating magistrate, he was not questioned about his involvement with the GIA or any other criminal organisation.  That meant, in effect, that he was not given a substantive opportunity to respond to the charges he was subsequently convicted of.  Much of the documentary evidence relied upon in the decision to convict him was never provided to him to allow him the opportunity to respond to it;


(d)
the investigating magistrate failed to investigate a number of well documented actions on the part of the appellant that were favourable to his case, such as his involvement in the Rome Platform process and his longstanding public advocacy of peaceful means of resolving the Algerian crisis.  In that regard, the RSAA stated (at page 163):




"By finding that it was unnecessary to determine whether the criminal association was affiliated to the FIS, the GIA or the FIDA, the Court effectively blurred the distinction between these groups, creating an environment in which claims could be made about the appellant which were inherently improbable (for example, that he participated in the Rome Platform as the head of the GIA) and from which the Court could draw inaccurate adverse inferences."


(e)
the substantive decision against the appellant drew adverse conclusions without apparent substantive reasoning or corroborative evidence, effectively concluding that he was involved in an unnamed criminal association solely on the basis of evidence that he had met other people who were found to be involved in a criminal association;


(f)
reliance was placed by the Belgian Court of Appeal on highly prejudicial hearsay evidence that was later proven to be false in other European Court proceedings; and


(g)
the findings of the Belgian Court of Appeal were strongly criticised by the Foreigners Consultative Committee less than six months after the decision and the appellant was acquitted in that forum of any wrong doing.

30.
Upon his release from prison, the appellant again became active in the FIS, this time seeking to bring together those remaining members of the FIS committed to opposing the Algerian regime through purely negotiated and political means (as opposed to what was now a more radical splinter group headed by Kebir).  His efforts led to the formation of the Consultative Committee of the FIS (CCFIS), in which the appellant was active over the following 18 months, repeatedly using the press to condemn ongoing human rights abuses and massacres within Algeria and calling for independent investigations and non-violent resolution.

31.
After his release from prison, he and his family lived in decrepit conditions in the street to which he was confined. Being unable to work, they would not have survived without charity from friends. As time passed, the family found the strain unrelenting. The appellant’s wife told the children not to let their father out of their sight if they went for a walk and they would scream if he moved too far from them. This led to the appellant deciding to leave Belgium to seek refugee status in Switzerland.  He moved there on 4 November 1997 and reported immediately to the relevant Swiss authorities.

32.
However, shortly after his arrival in Switzerland, on 25 November 1997, a number of Swiss nationals were killed in an attack by Islamic militants at Luxor in Egypt. This attack was unrelated to Algeria in any way but Switzerland was deeply affected by the scale and savagery of the incident. This, combined with intense media scrutiny associated with the appellant's arrival in Switzerland, led to the Swiss government making a decision on 1 December 1997 to expel the appellant as soon as a safe third country could be found.  His application for refugee status was put on hold, and ultimately was never determined.

33.
During his ten month stay in Switzerland, the appellant published several communiqués for the CCFIS criticising the Algerian regime, which led in turn to the Swiss government banning him from having access to a computer or a fax machine, citing laws prohibiting persons from "condoning terrorist or extreme acts".  The RSAA carefully analysed each of the communiqués at issue, and found that they represented simple restatements of the appellant's consistently stated view: that the human rights abuses in Algeria had to be made subject to investigation by an independent commission, and that the use of violence as a political strategy should be condemned.

34.
In October 1998, without any prior notice or warning, he and his family were detained by the Swiss government and placed on a plane to Burkina Faso in Africa.  He and his family remained there until January 2000.


The French Criminal Charges

35.
In 1999, while still in Burkina Faso, the appellant was informed that criminal charges against him had been laid in France relating to his stay there in 1993.  In 2000, he was convicted in absentia by the French High Court on charges of holding false travel documents (the same documents he had used to escape Algeria) and of "association with criminals with intent to prepare a terrorist act".  As with the Belgian decision, the RSAA analysed in detail the French details, and noted a litany of procedural and substantive concerns with the findings made against him by the French High Court, ie:


(a)
The appellant was not present at the trial, and was therefore unable to conduct a defence.


(b)
The sole evidence presented against him was from a co-defendant.  New Zealand law recognises the need for extreme caution to be applied to the evidence of a co-defendant, due to the risk of self serving statements and inducements leading to false testimony.  No such caution appeared to be applied by the French High Court, despite the fact that other co-defendants gave evidence favourable to the appellant.


(c)
In that regard, counsel appointed to act for the appellant acted also for five other co-defendants (including the one that gave evidence against the appellant).  This represented a clear conflict of interest.  In New Zealand, such a situation would never have been permitted to occur as the trial Judge would have been bound to intervene.


(d)
There was a delay of nearly eight years between the date of the alleged offences (1993) and the trial for which no explanation was offered.


(e)
The Court relied heavily on circumstantial evidence, in particular that a driver's licence found at a house with GIA related documentation had been issued under the same name (Zenati) as the passport used by the appellant to leave Algeria in 1993.


(f)
Little or no cross examination of prosecution witnesses was permitted by the Court.


(g)
The charge itself was based on a law that has been subject to considerable international criticism.  The only thing needed to prove the charge was that there was "some involvement" with a group which is suspected of having involvement in terrorist activities.  As a result, it was possible under the law to be convicted of a charge without any evidence whatsoever of involvement in a terrorist act or a planned terrorist act.


(h)
As with the Belgian Court of Appeal, little or no distinction was drawn between the legitimate political party, the FIS and non-political groups such as the GIA, the result being that the Court drew adverse inferences against the appellant due to his high profile position within the FIS.  The RSAA noted that a proper analysis demonstrated that the exact opposite inference should have been drawn, given the well documented antipathy between the FIS and the GIA, and the contrasting ideologies of the two groups.  


(i)
Finally, the RSAA noted that the very light sentence (the suspended sentence of three years' imprisonment) again belied the seriousness of the charges made against the appellant and thus undermined the credibility of the decision.


Algerian Convictions
36.
By way of completeness, it is noted that since he has left Algeria, the appellant has been convicted in absentia on terrorist charges and sentenced to death on 7 occasions.  The RSAA again details many substantive and procedural defects in these convictions, and notes the well accepted international view that military courts in Algeria are inherently unreliable.  Many convictions have been entered without any substantive evidence, or based solely on evidence extracted under torture.  It also noted that Algerian laws that allowed the passing of a death sentence for terrorist acts defined "subversive or terrorist act" in such a way that it "could include a wide range of non-violent actions, including public speeches, sermons in mosques, and associations between individuals and between groups", or to distribute documents or publications criticising the government.  

37.
In conclusion, the RSAA stated (at paragraph [486]):



"We tend to the view that the laying of these charges is part of a well orchestrated campaign by the Algerian regime to discredit the appellant and other FIS leaders in exile and to place further pressure on those governments who allow them to reside in their countries."

Subsequent Movements

38.
In January 2000 the appellant began to feel that his position in Burkina Faso was unsafe, and with the assistance of the Burkina Faso government (which provided plane tickets and false passports), travelled to Malaysia with his family, where he enrolled in the International Islamic University in Kuala Lumpur, pursuing a post graduate degree in Islamic studies.

39.
In mid 2002, the appellant learned through a friend that Algerian authorities had learned about his presence in Malaysia and planned to detain him.  He went into hiding where he explored his options and decided to come to New Zealand, having read of the New Zealand Prime Minister's humanitarian response to Tampa crisis.  He was also attracted by the absence of any established Algerian influence in New Zealand, fearing that a move to somewhere like England could falsely implicate him of involvement with militant activities as it had done in Belgium.

40.
The appellant purchased false travel documentation on the black market and travelled to New Zealand whereupon he declared himself at the Auckland International Airport to Immigration officials.

THE APPELLANT'S NEW ZEALAND EXPERIENCE

41.
The appellant's experience with New Zealand Immigration officials and Police, as described in detail in the RSAA decision, can best be described as unfortunate.  He was detained at the airport and interviewed by an inexperienced Customs official, who proceeded to interview him in a crowded Customs hall over a period of three hours.  Despite repeated requests, and the self evident fact that the appellant's English was extremely poor, the official did not seek the assistance of an interpreter.

42.
An inevitable misunderstanding occurred.  When asked whether he was a member of the GIA, the appellant responded "FIS", which was recorded by the official as "yes".  This proved to have disastrous consequences for the appellant, as on this basis the Police were informed that he had categorically confessed to being a member of a terrorist organisation, and the decision was made to detain him in a maximum security prison in solitary confinement, a decision which his lawyers had [at the time of the RSAA's decision] consistently (and unsuccessfully) attempted to have reversed.

43.
The appellant's "confession" was also reported to Interpol, and within days had been leaked to local and international media which branded him as an "internationally wanted terrorist".

44.
In this regard, the RSAA pointed to a number of serious concerns about evidence presented to it on behalf of both the New Zealand SIS and immigration officials to support their contentions that the appellant was a member of a terrorist organization and a threat to national security.  The RSAA commented on the quality of the information provided by the SIS in that regard, stating:


"[885] that the SIS was content to rely on such a self-evidently dubious source to construct its biography of the appellant is most surprising.



… [894] It is unnecessary to analyse in any detail the SIS commentary on the FIS, save to record that it is superficial and, to the extent that it reflects the official biases of the Algerian regime, contentious.



[897] The SIS-compiled commentary on the GIA consists of standard, unsourced information – 3 of the 5 pages are a list of killings, bombings, massacres and other such violent incidents attributed to the GIA between 1994 and 1998.



[898] There is no hint of any familiarity with the extensive material which considers the probable infiltration of the GIA by the Algerian military security particularly during the 1994-1998 period."



… [905] In summary, the SIS unclassified material provided little in the way of new information to the authorities.  We were surprised at how limited it was and the questionable nature of some of the contents.  We wrote to the SIS on two further occasions in the expectation it was holding additional unclassified material.  Nothing was forthcoming.

SUMMARY OF FINDINGS

45.
On the basis of extensive documentary, affidavit and oral evidence, the RSAA ruled that the appellant was a genuine political refugee who was likely to suffer torture and death should he be returned to Algeria.  It also found that he had no affiliation or involvement with the GIA or any other terrorist organisation.  In making these findings, it is worth emphasising some of the key comments made by the RSAA:



[384] "Of the total hearing, the appellant's evidence took over 11 days.  We have examined him on every relevant aspect of his background and have endeavoured to fully research every issue which arose.  We have heard from other witnesses and we have been able to assess the appellant's account against a wide array of information from other sources.  His evidence is corroborated at every material point.



[385] The appellant's evidence has been detailed to an extraordinary degree.  Even allowing for the passage of time and the strictures of the last decade, he has consistently answered every enquiry in remarkable depth.



 [386] As an academic, the appellant is predictably both erudite and coherent.  His knowledge of events in Algeria is such that we have been able to question him at length on every relevant aspect of Algerian politics, society and history.  Having ourselves read widely in those fields in anticipation of the appeal hearing we have, without fail, found his detailed evidence to be consistent and reliable.



…

 

[389] In 11 days of questioning, the appellant's evidence has been internally consistent in every respect.  The late emergence of documents or the evidence of other witnesses meant that some areas of the appellant's claim needed to be revisited with him at a later point.  On no occasion, even in such circumstances, did he give evidence inconsistent with what he had already said.



[391] We have received both the transcript of the Belgian 2 March 1995 "Pro Justitia examination of the accused" and the 18 pages of the transcript of his 30 December 1997 interview on his refugee application with the Swiss Federal Office for Refugees.  These documents only became available to us (and the appellant) well after the appellant had given oral evidence on the evidence covered therein.  He had not seen them since 1995 and 1997 respectively and he had no forewarning that the documents would be seen by us.  Yet his evidence, in all respects, is consistent with those records made eight and six years ago.  He told us, for example, that his interviews with the Belgian Police and the examining magistrate had each lasted only half an hour, that he had had no lawyer there and that he had not been asked any questions on the serious charge of being head of a criminal organisation or in respect of any weapons.  We were initially cautious about such surprising evidence.  On later reading the Pro Justitia, however, it is confirmed in every detail.



[392] His account is also consistent with information from reliable third parties, including numerous people of varying political and religious persuasions, including members of the Roman Catholic Sant'Egidio Community, senior FIS personnel now protected by western countries… and formal political opponents such as Mohammed-Labi Zitout.



[393] Almost none of this information was before us when he began to give his oral evidence.  Most of it did not emerge until his current counsel were instructed and they put enquiries in train.  Some were still arriving on the last day of the hearing and it has continued to arrive.  With the appellant in maximum security, and not knowing what we would see, he has had no opportunity either to tailor his own evidence or to conspire about the evidence of others.  Even so, his evidence on the complex events spanning more than a decade is corroborated by this wealth of information from other sources in every material detail.



…



[398] There were many opportunities when the appellant might have embellished his claim.  He did not do so.  Neither has he been evasive.  To the contrary, from the outset he has urged us to approach anyone, anywhere about any aspects of his case.  He volunteered signed authorities for the release of information from anyone we saw fit to ask.



[399] All of the above satisfies us that the appellant's account is truthful."

46.
Finally, the following comments from the RSAA decision also highlight the issues associated with the appellant and his alleged involvement in terrorist organisations:



[442] "[The appellant] is an articulate, intelligent, committed and principled individual who, despite the hurdles placed before him over the last ten years, remains a passionate advocate for peace through democracy in Algeria, and for bringing to justice those guilty of the human rights abuses of the past decade.



…



[774] In assessing the genuineness of the appellant's stated position, it is relevant to recall that in the period up until his arrest in March 1995, the Belgian authorities, despite surveillance of the appellant, were unable to find evidence of a single incident of his preaching or otherwise inciting violence during any of his many sermons in Belgian mosques or point to any published writing by the appellant to this effect.



[775] The appellant's early support for the concept of Sant'Egidio initiative and his efforts to secure the participation of the FIS is further testimony to his commitment to a strategy of reconciliation and negotiated political settlement.  Indeed, it is our finding that the appellant's Sant'Egidio role is a positive indication that he could not possibly have been a member of, let alone a leader or "chief" of the GIA in Europe as repeatedly alleged; the Sant'Egidio initiative and the resulting Rome Platform being the very antithesis of the GIA's ideology and objectives.



[776] The appellant's openness to people of other religions is also in stark contrast to the religious intolerance of extremist Islamic groups such as the GIA."

� 	The use of the media to attempt to connect the appellant with the GIA is commented upon extensively in various parts of the RSAA decision.  Several communiqués, ostensibly from the GIA, named the appellant as one of its members.  However, extensive evidence heard by the RSAA demonstrated the communiqués to be fabrications, almost certainly generated by the Algerian military regime in an attempt to undermine the appellant's efforts towards developing support for his cause.





	Similarly, the RSAA considered numerous newspaper articles in relation to the appellant that were very poorly researched and full of self evident inaccuracies.  Of the many writings published by the appellant considered, he has never given support for the GIA or any other terrorist organizations, and has consistently expressed the view that the Algerian crisis can only be solved through peaceful means.





