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Submission to the Justice and Electoral Committee on the Crimes (Abolition of Force as a Justification for Child Discipline) Amendment Bill

1. Introduction

1.1 This submission is by the Human Rights Foundation of Aotearoa New Zealand (“the HRF” or “the Foundation”), a non-governmental organisation.

1.2 The HRF was established in December 2001 to promote and defend human rights through research-based education and advocacy. We have made submissions on new laws with human rights implications. We also monitor the compliance and implementation of our international obligations in accordance with the requirements of the international conventions New Zealand has signed, and have prepared parallel reports for relevant United Nations treaty bodies to be considered alongside official reports – recent reports have been to the UN Committee against Torture, the Economic, Social and Cultural Rights Committee, and the Human Rights Committee. Though the primary focus of the Foundation is on human rights in New Zealand we recognise the universality of human rights and have an interest in the Pacific and beyond.

1.3 We request the opportunity to make an oral submission to the Committee, preferably in Auckland.

1.4 We understand that our submission may be made publicly available if submissions are requested under the Official Information Act 1982.
2. Executive Summary:
2.1 This submission focuses on the rights aspects of the amending Bill. Many other organizations are looking at issues such as the harm physical punishment does to children, that it is ineffectual and often counter-productive, and that an increasing number of countries have banned the practice without problems etc. Generally we agree with these submissions, but we leave it to others to make more detailed submissions in these areas. Our own submission focuses on the violation of New Zealand’s international legal obligations, as set out in the Convention on the Rights of the Child, that s.59 of the Crimes Act represents.

2.2 The submission also looks at what legal reforms are needed to fulfill those obligations.

3. General Comment on International Legal Obligations:
3.1 Section 59 of the Crimes Act violates New Zealand’s obligations under the Convention on the Rights of the Child. The articles of the Convention cited below can be found in Appendix 1.
3.2 Article 2 of the Convention requires New Zealand to take all appropriate measures to    ensure that children enjoy their rights without discrimination of any kind.
3.3 Article 3 of the Convention requires New Zealand to “take all appropriate legislative […] measures” to ensure that children are given the protection and care necessary for their health and well being.

3.4 Article 19 of the Convention requires New Zealand to take “all appropriate legislative […] measures to protect the child from all forms of physical […] violence, injury or abuse […] while in the care of parent(s), legal guardian(s), or any other person who has the care of the child.”

3.5 Article 19 also requires New Zealand to establish social programmes to support the child, and for the prevention of child maltreatment

3.6 Article 24 of the Convention requires New Zealand to take all effective and appropriate measures to abolish traditional practices which are prejudicial to the health of children. 

3.7 The United Nations Committee on the Rights of the Child, in its concluding observations (October 2003) on New Zealand’s latest report, made the following statement:

“The Committee is deeply concerned that despite a review of legislation, the State party has still not amended section 59 of the Crimes Act 1961, which allows parents to use reasonable force to discipline their children.”

The Committee recommended that New Zealand amend legislation to prohibit corporal       punishment in the home. It also recommended the strengthening of public education campaigns and activities aimed at promoting positive, non-violent forms of discipline and respect for children’s right to human dignity and physical integrity, while raising awareness about the negative consequences of corporal punishment.

New Zealand has built up considerable achievements in the human rights field - particularly in women’s rights, children’s rights, the rights of people with disabilities, the rights of minorities and in combating corruption. The independent process in New Zealand for establishing refugee status is acclaimed internationally. Our human rights credentials do put New Zealand in a position of some moral authority to argue the human rights case internationally and enable us to share our experience with other nations endeavouring to tackle similar human rights issues. We have not hesitated to do so, in the Pacific and beyond.
However, the converse is also true. When New Zealand brought in new laws to restrict the rights of asylum seekers in breach of international standards in this area, it was a set-back for our human rights reputation. It provided an opportunity for a Pacific neighbour that had previously been criticised for its human rights record to make critical comments about New Zealand’s own human rights performance.

Highlighting New Zealand’s human rights “brand” does place more scrutiny on our own human rights performance. It means that critical comments by international human rights bodies need to be taken seriously, and every effort made to comply with their recommendations. Passing this amendment will comply with an important outstanding recommendation of the Committee on the Rights of the Child. 
4. Necessary Legal Reforms in New Zealand:
4.1 Section 59 of the Crimes Act should be amended to remove physically disciplining a child as a defence to a charge of assault.

4.2 The HRF considers that the defence should be removed completely, rather than the section being amended to include a definition of what is “reasonable force.” There are several reasons for this: 
· First, complete removal of the defence will send a strong message to the public that physical punishment of children is neither appropriate nor necessary;
· Secondly, allowing use of force that is “reasonable” amounts to an explicit state sanctioning of violence against children. It sets children apart from other (adult) citizens in the context of assault. That is a violation of children’s rights under the Convention.

· Thirdly, mere limitation of the defence may leave children without adequate protection. Even if a parent starts out intending to use only “reasonable” force, children may still be physically injured if things get out of hand.

· Fourthly, it is very difficult to define what force might be “reasonable”. A number of issues would remain uncertain, such as, for example: what is the relationship between a child’s age and the degree of force used, and who can act in loco parentis.

4.3 To alleviate public fears about parents who commit minor technical assaults (i.e. a light smack) being prosecuted, and to guide state officials, the HRF considers that guidelines need to be developed about how to handle allegations of assaults on children. These would require consultation with the Commissioner for Children, NGOs with expertise in this area, the Police and social welfare organizations.
4.4 We note the UN Committee’s comments about strengthening public education programmes promoting positive, non-violent forms of discipline. There are many effective parents who have never used physical discipline and their experiences could form the basis for wide-spread promotion of positive forms of non-violent discipline.

Peter Hosking
Executive Director

Human Rights Foundation of Aotearoa New Zealand

24 February 2006
Appendix 1:

Convention on the Rights of the Child
Adopted and opened for signature, ratification and accession by 
General Assembly resolution 44/25 
of 20 November 1989
Entry into force 2 September 1990, in accordance with article 49

[…]
Article 1

For the purposes of the present Convention, a child means every human being below the age of eighteen years unless under the law applicable to the child, majority is attained earlier. 

Article 2

1. States Parties shall respect and ensure the rights set forth in the present Convention to each child within their jurisdiction without discrimination of any kind, irrespective of the child's or his or her parent's or legal guardian's race, colour, sex, language, religion, political or other opinion, national, ethnic or social origin, property, disability, birth or other status. 

2. States Parties shall take all appropriate measures to ensure that the child is protected against all forms of discrimination or punishment on the basis of the status, activities, expressed opinions, or beliefs of the child's parents, legal guardians, or family members. 

Article 3

1. In all actions concerning children, whether undertaken by public or private social welfare institutions, courts of law, administrative authorities or legislative bodies, the best interests of the child shall be a primary consideration. 

2. States Parties undertake to ensure the child such protection and care as is necessary for his or her well-being, taking into account the rights and duties of his or her parents, legal guardians, or other individuals legally responsible for him or her, and, to this end, shall take all appropriate legislative and administrative measures. 

3. States Parties shall ensure that the institutions, services and facilities responsible for the care or protection of children shall conform with the standards established by competent authorities, particularly in the areas of safety, health, in the number and suitability of their staff, as well as competent supervision. 
Article 19

1. States Parties shall take all appropriate legislative, administrative, social and educational measures to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse, while in the care of parent(s), legal guardian(s) or any other person who has the care of the child. 

2. Such protective measures should, as appropriate, include effective procedures for the establishment of social programmes to provide necessary support for the child and for those who have the care of the child, as well as for other forms of prevention and for identification, reporting, referral, investigation, treatment and follow-up of instances of child maltreatment described heretofore, and, as appropriate, for judicial involvement. 

Article 24

1. States Parties recognize the right of the child to the enjoyment of the highest attainable standard of health and to facilities for the treatment of illness and rehabilitation of health. States Parties shall strive to ensure that no child is deprived of his or her right of access to such health care services. 

2. States Parties shall pursue full implementation of this right and, in particular, shall take appropriate measures: 

(a) To diminish infant and child mortality; 

(b) To ensure the provision of necessary medical assistance and health care to all children with emphasis on the development of primary health care; 

(c) To combat disease and malnutrition, including within the framework of primary health care, through, inter alia, the application of readily available technology and through the provision of adequate nutritious foods and clean drinking-water, taking into consideration the dangers and risks of environmental pollution; 

(d) To ensure appropriate pre-natal and post-natal health care for mothers; 

(e) To ensure that all segments of society, in particular parents and children, are informed, have access to education and are supported in the use of basic knowledge of child health and nutrition, the advantages of breastfeeding, hygiene and environmental sanitation and the prevention of accidents; 

(f) To develop preventive health care, guidance for parents and family planning education and services. 

3. States Parties shall take all effective and appropriate measures with a view to abolishing traditional practices prejudicial to the health of children
Appendix 2:
COMMITTEE ON THE RIGHTS OF THE CHILD

Thirty-fourth session

CONSIDERATION OF REPORTS SUBMITTED BY STATES PARTIES

UNDER ARTICLE 44 OF THE CONVENTION

Concluding observations:  New Zealand
Distr: GENERAL, CRC/C/15/Add.216, 27 October 2003 , Original:  ENGLISH
[…]

Corporal punishment

29.
The Committee is deeply concerned that despite a review of legislation, the State party has still not amended section 59 of the Crimes Act 1961, which allows parents to use reasonable force to discipline their children.  While welcoming the Government’s public education campaign to promote positive, non-violent forms of discipline within the home, the Committee emphasizes that the Convention requires the protection of children from all forms of violence, which includes corporal punishment in the family and which should be accompanied by awareness-raising campaigns on the law and on children’s right to protection.
30.
The Committee recommends that the State party:


(a)
Amend legislation to prohibit corporal punishment in the home;


(b)
Strengthen public education campaigns and activities aimed at 


promoting positive, non-violent forms of discipline and respect for 


children’s right to human dignity and physical integrity, while raising 

awareness about the negative consequences of corporal punishment.
� See Appendix 2.





