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Submission to the Law and Order Select Committee on the Criminal Procedure (Reform and Modernisation) Bill

1.
Introduction

This submission is by the Human Rights Foundation of Aotearoa New Zealand (“the HRF” or “the Foundation”), a non-governmental organisation.

The HRF was established in December 2001 to promote and defend human rights through research-based education and advocacy. We have made submissions on new laws with human rights implications. We also monitor the compliance and implementation of our international obligations in accordance with the requirements of the international conventions New Zealand has signed, and have prepared parallel reports for relevant United Nations treaty bodies to be considered alongside official reports – recent reports have been to the UN Committee against Torture, the Economic, Social and Cultural Rights Committee, and the Human Rights Committee. Though the primary focus of the Foundation is on human rights in New Zealand we recognise the universality of human rights and have an interest in the Pacific and beyond.

We request the opportunity to make an oral submission to the Committee, preferably in Auckland. We understand that our submission may be made publicly available if submissions are requested under the Official Information Act 1982.
2.
Importance of the Changes
This is a Bill that involves significant changes to the common law approach to the fairness of the criminal trial, done in the name of efficiency, which in turn is equated with savings of cost. We are concerned that there is a failure in the proposals to have regard to the need to stand back and assess whether important points of principle are being compromised in a way that is not permissible. In this context, we note that the obligation to ensure fairness in the criminal trial process is an undertaking that cannot be subject to resources: New Zealand is a member of the group of nations that simply cannot rely on matters of cost in order to undermine fundamental rights. This also means that the limited amount of time allowed for submissions to be made on changes of such importance is unfortunate to say the least: some of the changes suggested are of such moment that they require considered and wide reflection.
3.
Fair Trial Rights
It is a matter for each state how it achieves its obligation to guarantee a fair trial of a criminal process, though there are some principles that must be followed. Section 25 of the New Zealand Bill of Rights Act 1990 and the Article 14 of the International Covenant on Civil and Political Rights 1966 are central in this regard. In this respect, we note that there are two main approaches to criminal process, one of which is the adversarial common law procedure, the other of which is the inquisitorial civil law procedure. Either is valid if operated in accordance with fundamental rights, though we do note that it may cause problems in practice if a legal system based on one approach (right from the training of lawyers and of judges) attempts to make use of elements of another.
Irrespective of whether the adversarial or inquisitorial approach is followed, there is the presumption of innocence and the right not to testify against oneself, which reflect the proposition that the prosecution has to prove guilt without any assistance from the defendant; there is also the right of respect for privacy rights, guaranteed by Article 17 of the ICCPR, which supports the view that a prosecution should not be brought in the absence of adequate evidence that there has been a crime. We are concerned that various of the proposals put forward undermine these components of a fair trial:
(i) advance notification of lines of defence, with the inevitable consequence that the prosecution will have the opportunity to attempt to fill gaps, is tantamount to requiring a defendant to assist the prosecution, which is the purpose behind the right of non-incrimination and the presumption of innocence; 

(ii) a fair “trial” means that the process whereby evidence is considered and ruled upon is central; the prospect of having adverse inferences drawn from raising at trial something that has not been raised in advance undermines the need to concentrate on what happens at the trial, which is when evidence on oath is given, and any adverse inference provision amounts to a breach of the non-incrimination provisions;
(iii) a fair trial in a common law context involves a defence lawyer who adopts an adversarial approach to testing the evidence; any undermining of that approach by way of costs orders, which may cause a defence lawyer to act in a way that avoids such a risk, introduces a potential conflict of interest that may undermine the way in which a defendant is represented; 

(iv) the obligation to proceed in the absence of a defendant unless that would be against the interests of justice fails to give adequate weight to the fundamental right of the defendant to be present at the trial and to present a defence; we suggest that this provision will be consistent with fundamental rights only if the test for proceeding involves satisfaction that the defendant has expressly or implicitly waived the right to be present (which might arise from disruptive conduct or absconding).
4.
Missed Opportunities
We also wish to draw the attention of the Committee to what is missing in the reform proposals, and in particular the role of having private law firms operate under a Crown Warrant to prosecute crime. It is fundamentally inconsistent with the need for prosecutors to operate as ministers of justice that there should be any pecuniary interest in a prosecution: we are concerned that this is potentially a feature of the New Zealand system of prosecution that merits proper consideration. This reform process would have been the obvious opportunity for that. 

In addition, we note that the major concern arising in the criminal justice sphere is that New Zealand is an outlier in terms of its use of incarceration – often noted to be the highest in the Western world after the USA, and particularly high in relation to Maori – which in turn means that there are significant concerns about the conditions of detention and the ability of the Department of Corrections to carry out its obligations under Article 10 of the ICCPR to seek to rehabilitate inmates. 
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