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Introduction 
The title to this address is taken from Professor Tony Judt's book, Ill Fares the Land (Allen Lane, 2010). Judt in turn took the title from Oliver Goldsmith's passage in The Deserted Village (1770);
Ill fares the land, to hastening ills a prey,
Where wealth accumulates, and men decay.

Judt perceived that there is something profoundly wrong with the way we live today. He abhors the material self-interest that dominates western societies and regrets the fact that we have lost our sense of collective purpose. We know, he says, what things cost but have no idea what they are worth. We no longer ask of a legislative act or judicial ruling: will it help bring about a better society or better world? His answer is to advocate a return to the values of social democracy; a return, he argues, that can only be brought about by widespread discussion and debate. 

But Judt's book is only one of many in this genre. Many historians, political scientists, philosophers (a few exceptional economists) and other commentators have written about the woes of the world. By courtesy of the astute marketing of Amazon.com, I have been the recipient of many of these books. As with Judt, they seek a greater exchange of ideas in the hope of bringing about a better social, political and economic order. 
Some of the books lean towards an economic perspective. To the forefront of these is another historian, Professor John Gray, in his book, False Dawn: The Delusions of Global Capitalism (Granta Books, London, 2002). Gray focuses on the false premises that underlie neo-liberalism. His message is that the pursuit of United States style capitalism - the Washington consensus and globalisation - has led to social and cultural decay. He, too, seeks to promote more thinking and debate.

I admit to being sceptical as to whether debate and discussion, even when provoked by brilliant analyses, will lead to a better order, at least through the political process. Discussion and debate is, of course, imperative. But while all the books seek to promote that discussion are admirable for their critical analysis, they do not proffer hard solutions. 
Certain themes emerge for these works. They provide a dismal account of the woes of the world. 

First, many of the authors are clearly uncomfortable with the pagan morality of capitalism, its inherent obsession with consumerism, and the materialistic values it engenders. Creative destruction - the replacement of one industry by another - is brutally harsh on those who must bear the brunt of the destruction. As Charles Whelan has noted, we look back and speak admiringly of technological breakthroughs like the steam engine, the spinning wheel and the telephone, but those advances made it a bad time to be, respectively, a blacksmith, a seamstress, or a telegraph operator (Naked Economics (W W Horton & Co, 2002), at 36). Such an observation is not to condemn technological advances but rather to rue the neglect and indifference of the system to those who are the luckless casualties of those advances. Naked self-interest (for which it is easy to read greed) is a malign foundation for a healthy society. 
Secondly, a deep aversion to exploitation (based on a commitment to justice and equality) is fundamental to the thinking of many of these authors. The exploitation of one human being by another is invariably the abuse or unfair taking advantage of some superior power over someone who is vulnerable to the exercise of that superior power. This aversion, of course, is reflected in my theory of adjudicative justice in the form of "the precept of non-exploitation" in Chapter 13 of my book; The Judicial Process (Cambridge University Press, 2005). In addition, the exploitation of natural resources and the environment is seen to be the inevitable consequence of rampant capitalism.
Thirdly, it appears to be common ground that the greatest injustice in the world is the discrepancy, ever increasing, between the rich and the poor. So, too, the disparity between rich and poor nations is deprecated. The lavish lifestyle of the uber rich is obscene and the poor are increasingly marginalised and disadvantaged. As Ramsay Clark (ex-US Attorney-General) once observed; "Where there is social and economic disparity there can never be justice". I agree with this sentiment. 
I note in passing that the textbook on New Zealand when I studied Political Science in the 1950s was Leslie Lipton's The Politics of Equality (The University of Chicago Press, 1948). Today, that title would be a laughable misnomer. Most present will be aware of Wilkinson and Pickett's, The Spirit Level: Why More Equal Societies Almost Always Do Better (Allen Lane, 2009). The authors establish that on almost any social indicator taken, those countries with the greatest gap between rich and poor fare worse than those with a more even spread of wealth. While the United States almost invariably fares worst, New Zealand is never too far behind. 
Fourthly, a number of authors strike a chord with me in urging that equality must mean more than the political mantra, "equality of opportunity". Certainly, everyone should have the opportunity to develop their talents to the full. But if equality of opportunity means no more than that, it is simply the opportunity for those with a fortuitously superior genetic structure or fortuitously privileged background to advance their superiority and privilege. As a practical matter, the premise underlying equality of opportunity should be the existence of a level playing field, but genetics, ethnic and other prejudices, the economic order and liberal individualism effectively preclude the achievement of that premise.  
Fifthly, those authors, such as Gray, who deplore the spread of neo-liberalism - and its political cousin, neo-conservatism - make out a compelling argument. Pure free market economics, which many modern day economists blindly endorse, are misguided or, indeed, plain foolish. Milton Friedman has much to answer for. What the authors uniformly deplore is the breakdown of social cohesion in society that neo-liberalism has brought in its wake. Collectivism, social responsibility and a sense of common purpose has decreased over the latter decades of the last century as liberal individualism became correspondingly prevalent in western societies, including New Zealand.
Sixthly, generally speaking, the authors generally take a benign view of state intervention. Regulation is perceived as the method by which people, as citizens, can counter the excesses of the free market. As consumers (and investors) they have a voice in the operation of the free market; as voters they can have an overriding voice in controlling the harmful effects of the free market. Regulation is the means by which they can give effect to that voice and harness the free market to their service. It is the hyperbole of right leaning ideologues that has convinced them it is not a good thing to interfere in the market. But the free market should be regarded as subservient to the common good. Decisions which would, if implemented, intrude upon the free market should be divorced from ideology and based on pragmatic considerations as to whether the intervention would promote the common good.   
I believe that the Government's intention to privatise the worker's account in ACC is a good example of covert ideology. A pragmatic study of the system makes it crystal clear that the worker's account should not be privatised. It will not be to anyone's advantage - employer or employee. Yet, privatised it will be. I have written on this topic; see "The Beginning of the End for ACC?" NZLawyer, Issue 102, 28 November 2008, at 14, republished in NZLawyer extra, 18 February 2011.
It follows that many of the authors are openly opposed to a number of the political manifestations of the unregulated free market, such as, blind adherence to the private sector, "small government", privatisation, "flexible labour", disdain for the public sector, and the delusion of endless growth.  
Seventhly, most writers manifest an instinctive dislike of unemployment. I share this dislike to the point of loathing. Unemployment offends the dignity of the person. People have a right to their dignity and, therefore, a right to work. Full employment is all too often sacrificed to achieve greater growth, control inflation and obtain cheaper goods by adopting technology or replacing local labour with cheap labour overseas. Workers, it seems, are expendable.
 There is a tendency to perceive the ills that flow from an untrammelled free market as weaknesses in capitalism. The opposite is the case. It is the inherent strengths of capitalism that is the problem; forceful competition and the drive to innovate to obtain a competitive advantage. It is these strengths that require regulation. It was this perception that led me, when on the Board of the Reserve Bank, to predict that the financial system would eventually implode. Uncontrolled and virulent competition between banks and the resulting innovation of highly complex derivatives severed the nexus between investment and risk. The self-adjusting equilibrium which economists believed in, including the much revered Greenspan, simply did not exist and the collapse of the system was inevitable. For present purposes, however, the point is that regulation is required to curb the strengths of the pure free market, not its weaknesses, and that exercise is a different exercise from the one which is generally undertaken. 
Eighthly, it is pleasing to read favourable references to progressive taxation in a number of these tracts, including Judt's book. Neo-liberals, individualists, libertarians, entrepreneurs, and any number of shysters, claim some sort of pre-tax right to their income, some even denouncing taxation as "theft". Yet, society, even a free market and individualistic society cannot exist without government and government, however large or small, requires funding. These related groups are really seeking to make what is essentially a political or economic preference for "small government" a moral precept. Yet, it cannot be sensibly argued that any sort of moral sanction requires governmental expenditure to be minimal. Small government is not a moral imperative. 
It was this basic difference in attitude that led me to dissent from the majority on the Richardson Court in the five tax avoidance cases on which I sat when on the Court of Appeal. To adopt the form over substance doctrine, as the Richardson Court did, was to effectively abet tax avoidance (and to do so, at that, contrary to Parliament's clear intention). The Supreme Court has significantly renounced that ersatz judicial policy in the Ben Nevis and Glenharrow cases decided just over a year ago. I deal with all this in article on tax avoidance to be published in the Waikato Law Review this coming December.
And, finally, of course, underlying all these concerns, I would assert, is a commitment to justice. But social justice is demonstrably difficult to attain in a materialistic and individualistic society. Individualism seems to preclude anything more than minimal empathy for those who suffer or are disadvantaged or are disenfranchised; the so-called "losers" in a individualistic and capitalist society. . 
In the words of Harold Pinter's poem; "So it goes on, and so it goes on, and so it goes on and on". 
The call for discussion and debate following an analysis of the world's problems in the expectation of re-establishing the collective ideals of social democracy is, I think, naïve. It ignores the fact that liberal individualism has captured the playing field and that any discussion or debate will be distorted by vested interests, spin, indoctrination, right wing propaganda and, most significantly, the incredible power of money. Liberal individualism benefits the rich and powerful and they will not forgo the power and privilege they enjoy without a no holds barred struggle. History admits of no exception. 
Moreover, individualism is more than a political or economic credo. It is imbedded in the social fabric of western societies. Future generations are being nurtured as liberal individualists from the cradle. It is therefore disingenuous to think that discussion and debate can undo or significantly modify the ego-centric nature of modern western societies. 
Theorists like Judt tend to think in terms of ideas. Ideas are powerful tools to them. But it is necessary to look at the underlying economic forces at work when seeking to bring about the kind of changes in the world many would like to see. Underlying the opposing values of individualism and capitalism, on the one hand, and collectivism and social democracy, on the other, is the conflict between the interest of people in obtaining material goods as consumers (and higher returns as investors) and the interest of people as members of a community in securing the common good. The latter requires people to at least partly sacrifice their interests as consumers (and investors). There is no evidence that they are prepared to make this sacrifice. More and more and cheaper and cheaper goods, I fear, have become and will remain the dominant western priority.
I do not think that any analysis can be regarded as complete without specific attention being given to the middle class. The middle class is relatively well off and aspires to be even better off. They are the power brokers in a democracy. To be persuaded to accept a more collectivist and cooperative society they must be persuaded that the common good means that they must forgo lower and lower prices on a larger and larger range of consumer goods, accept greater interference in their individual freedom and autonomy and make a greater and more progressive contribution to taxation. To think that the middle class can be persuaded to accept this more collective and humane order is wishful thinking. 
I would also mention one group which has made a major contribution to the social cohesion and sense of community in the social democracies which is often overlooked in the treatises lamenting this lack of cohesion and sense of community in modern society. I refer to trade unions. Of course, trade unions behaved in a way that was at times perceived to be contrary to the public interest. I do not deny that trade unions, like all other sources of power in society, require regulation to prevent the power they wield being abused. But Thatcher in the United Kingdom, Reagan in the United States, Howard in Australia, and Douglas and successive Governments in New Zealand have effectively decimated the trade union movement. Whether one agrees with that outcome or not, the decimation of the power of trade unions has denied the labour force a sense of community, and denied society as a whole a sense of community which included the workforce. Through their membership of a trade union, workers could feel that they belonged to an effective economic unit in society. Collectively, they were an integral and significant part of the economy. They now lack the economic power they possessed in the past and, because of the political ascendancy of the middle class, they lack any critical political power. Yet, a return to an effective trade union movement is realistically impossible.
So it goes on, and so it goes on, and so it goes on and on. 
To stop one's thinking at the woes of the world without assaying a solution is incomplete. And it is unrealistic because the world is full of people who are reformers, optimists, altruists, idealists and other like-minded people who care, people who are empathetic, people who are not satisfied with the way things are and who will not despair, and people who will strive to achieve a fairer world and improve the lot of humankind. To hold otherwise would be to deny people a sense of justice - and that I could never accept. Fortunately, these people will never disappear and for that reason, if no other, I hope that my cynicism is misplaced - and that I am wrong. Certainly, discussion and debate must assist, but whether it will assist in defining a new direction or in merely arresting the speed of the direction society is already taking is a moot question.
There are a number of imponderables:
People every now and then demonstrate that they can manifest a real sense of community. The people of Christchurch, for example, have come together as a community after the two terrible earthquakes in that City and have obtained wide and tangible support from the rest of New Zealand. So, too, did the West Coast after the mining disaster at Pike River. Possibly the social cohesion which has been reversed by neo-liberalism is capable of being revived on a larger scale. But one would have to acknowledge that there is a vast difference between motivating a community after a localised natural or man-made disaster and motivating a nation to adopt a new direction.
People also united behind the state in both World Wars. Collective and cooperative action was the order of the day. Self-sacrifice for the common good was commonplace. But, again, it has to be acknowledged that the World Wars put the security of people, rich and poor alike, at risk. It was in every one's interest to accept that the Wars required a united effort under the direction of a strong central government. (Hence, the formation of coalition war time cabinets). The New Deal in the United States and the welfare state and mixed economies in the United Kingdom, Australia, Canada and New Zealand took root in the aftermath of this united effort. It was a natural progression. But a global conflict is a high price to pay for a more benevolent society. 
Then, will climate change have the same cathartic effect as a world war? I doubt it. There are too many sceptics. I have noted that the most vociferous climate change deniers are people and organisations which can fairly be described as neo-liberal. They bridle at the suggestion that the growth-led free market was the major cause of the problem in the first place and decline to believe, because they do not want to believe, that there is a major function that the free market cannot perform. Such a concession would undermine their ideology, and so they deny the reality of climate change or, if climate change is a reality, they deny that it is man-made. With such wide spread scepticism, and the ceaseless propaganda that the sceptics purvey, simply means that people will not be persuaded that they should make the necessary sacrifices to their standard of living now for the benefit of future generations. I do not doubt that something will eventually be done about climate change, but it will be when the environmental crisis is upon us (when it may be too late). And even then the effort will be disjointed by the fact that the environmental degradation will affect different countries to a different extent leading to different degrees of motivation. 
There are theorists and commentators who have observed that roughly every 30 years society shifts from the pubic to the private paradigm and back again. This cycle, it is thought, is due to the "grass is greener on the other side" syndrome, which develops over a 30 year cycle. I think that this perception is an over-simplification in that both the public and private regimes that have emerged have differed from those that went before. Furthermore, I doubt that conditions today are conducive to a paradigm shift. Non-economic life has been elbowed out by the drive for more production and consumption. I do not therefore believe that it is now possible to revert to the past, or the values of the past, including the values of a social democracy. In other words, we have reached the point where the majority, beguiled by the virtues of the free market and individualism, will not perceive the grass on the other side as being greener. And globalisation makes it that much more difficult for any one society to act on its own. 
The recent collapse of the financial system and resulting deterioration in world economies should lead to a collective response to protect people from the inevitable hardship such collapses cause. Regrettably, it is the very people who bear no responsibility for the collapse who suffer the ensuing hardship. But, notwithstanding much talk at an international level, there has been little evidence of concerted action to protect societies from a further financial debacle. What measures do eventually eventuate, and there will be changes, will be directed at repairing the financial system and restructuring globalisation in the expectation or hope that it will operate more efficiently. But cyclical crises occur with such regularity that it is not imprudent to regard instability as an integral part of a capitalistic economy. 

In any event, the remedial controls do not seem to last for long. The recent collapse of the banking system would not have happened, or would not have been as severe as it was, if the Clinton and Bush Administrations had not bowed to the pressure of vested interests and systematically dismantled the controls that had been put in place as result of the previous financial fiasco. For present purposes, however, the point is that the measures will be directed at repairing, in the sense of patching up, the banking system and reordering the global economy, and not at reviving the values of collectivism and cooperation.
Where will globalisation lead? Theoretically, wages will level out internationally finding a median somewhere lower than the present level in the western democracies. Multinationals will thrive in the international market. The prospect, therefore, is that the poor in western countries will get poorer and the rich will get wealthier everywhere. Or will there be a backlash giving rise to a demand for greater local protection? Will nationalism, a fundamental and enduring force, reassert itself? Or will the nations of necessity cooperate to ensure the emergence of a fairer and more stable world order? Needless to say, I feel it would be unwise to hold one's breath. 
The widespread use of the internet may have an unforeseen impact. The net is now widely used by politicians, especially in the United States. The upheavals by the peoples of the Middle East were made possible and effective because of Youtube, Facebook and Twitter. So, too, the student protest in the United Kingdom against cuts in university fees earlier this year was facilitated by these modern innovations. As people communicate directly and bypass the established media a new sense of community may possibly emerge, especially among young people. But I fear there is a greater chance that the technology will result in the opposite; a dumbing down of the public's values as everyone self-importantly put their prejudices, bigotry and ill-informed "opinions" on line and into the public sphere. 
And it goes without saying that socialism is "dead in the water". I reached that conclusion at University in the 1950s.
Unforeseen things, of course, will happen. Will regional wars result through a critical shortage of water as some predict? What will be the outcome? Barring some unexpected event, China will become the major economic power in the world in our lifetime. What consequences will that have? Is it possible that the discrepancy between the rich and poor will get so extreme that the working poor will simply not accept it? And what will happen when, as is predicted, the African-Americans in the United States outnumber the white population and can control the political process? Will red neck America really accept this shift in power? Many historians have confessed that, if they had had to predict the future two or more decades ago, they would have got it wrong. The problem with the unforeseen is that it remains unforeseen - until it happens. But happen it will, and whatever it is it may be the spark for a better order. 
So, is there scope for hope?  
My thinking is that the main vehicle for bettering the lot of humankind will be in the area of human rights, that is, the enforcement of human rights. Human rights are basically ego-centric. As a result, the enforcement of human rights by individuals - or groups of individuals - is compatible with individualism. It was this aspect of human rights which initially led me to have misgivings about the shift to a rights-based regime. But the enforcement of human rights is probably now the most productive means of protecting the individual or groups of individuals from the harsh extremes of the culture of liberal individualism and its economic bedfellow, capitalism. To a large extent, the protection of human rights is beyond or outside the political and economic systems. Irrespective of those systems, people insist on their "rights". 
But there are critical problems:
First, human rights when incorporated in a domestic constitution or statute (other than in South Africa) do not generally include substantive rights. The right to work, the right to education, the right to medical treatment, the right to housing, the right to a minimum standard of living, the right to a habitable environment, and so on, are left to the random workings of the free market and the political indifference of the middle class. But the boundary between substantive and other rights is not always clear cut. An example of this ambiguity can be found in the recent success of the care-givers of disabled relatives in claiming that they are being discriminated against when non-related care-givers are compensated for equivalent services. 
Secondly, our Bill of Rights did not include an equal rights provision guaranteeing equal treatment or protection as in the United States. The equal rights amendment has been the vehicle for much substantive reform in the United States, as, for example, reforms in the areas of race and gender equality. The same utilisation of the constitutional precept of equality happened in Canada. In this country the decision to omit the right to equal treatment and protection was a deliberate decision made by those who feared that the overt expression of the right would give the judiciary too much power, notwithstanding that the statute was not to have the status of supreme law. Arguments for equal protection in New Zealand were never going to be so ambitious, and now have to be reformulated as allegations of discrimination when more often than not the core issue is one of equality.    
Thirdly, judges will not necessarily respond to a wider approach to fundamental rights. There is no doubt that they will go to the extreme to protect free speech. (Many judges seem to harbour the belief that they were put on this planet for that purpose!) But I doubt that judges will respond to the innovative utilisation of basic rights. The judiciary reflect the social, political and economic culture and instinctively, and by tradition and training, reflect its more conservative vein.
Nonetheless, notwithstanding these problems, it is in the area of human rights that I expect the major struggles to occur this century or, at least, in the first half of this century. The more oppressive the system on a particular individual or group of individuals the more strident and creative will be their claim to have their rights preserved. 
"Rights", of course, are just labels for the values they reflect; it is the value underlying a right which must be weighed against the value underlying another contending right or rights. When conflicting values are in issue, therefore, public discussion and debate about those values may be fomented. In other words, the pursuit of rights may generate greater consideration of the substantive values underlying those rights. An example is the action taken by child poverty groups asserting discrimination against children in the welfare system. Hopefully, a by-product is that public consciousness of the prevalence and perils of child poverty will be raised and will generate a wider perception of the community's responsibility for the well-being of the young.
It is because of my appreciation of how important human rights are going to be in curbing the excesses of unfettered free markets and the selfishness and self-centred focus of individualism that I advocate that we should accept that fundamental human rights are imbedded in the rule of law. My first short effort in this direction appears at the close of my tribute to Tom Bingham (NZLawyer, Issue 148, 29 October 2010, p 13). If fundamental human rights are seen to be part of the rule of law, judges may be more readily persuaded to embrace those rights in new and innovative ways. 
Finally, I would like to think that justice will play a role in forging any new and more enlightened social order. It is not the values of social democracy that needs to predominate so much as the sense of justice on which those values are based. People are good at recognising justice or injustice in concrete and individual situations, but their sense of social justice has been deadened by the unrestrained operation of the free market and the individualism which prevails. The vigorous enforcement of human rights can only serve to instil a wider appreciation of justice. 
Consequently, as I see it, it will be the individuals who have been denied their rights, supported and organised by human rights organisations, such as this Foundation, that must determinedly pursue those rights if we are to achieve a better social, political and economic order. Only then will we advance the finer instincts of humankind. 
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