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The Chairperson
 Justice and Electoral Select Committee

Parliament

Wellington 
Dear Sir/Madam

Re: Video Camera Surveillance (Temporary Measures) Bill 2011
The Foundation appreciates the opportunity to present a submission. We do not seek to be heard by the committee.
The Foundation views with real concern the introduction of this bill for the following reasons –

· By its very nature ‘special legislation’ introduced by the government of the day following what it regards as an ‘unacceptable’ judicial decision is inherently controversial: The Prime Minister said as much when first indicating the government’s intentions last week. The fact that the appellants in the Supreme Court (SC) decision in Hamed & Ors v R are not covered by the bill (ie, their largely successful appeal to the SC is protected), is at best a mitigating factor. So too is the fact that the special legislation is to be ‘temporary’ (ie, to remain in force for 12 months from the date this law comes into force).
· Its retrospective effect: Retrospective laws, by their very nature, require a compelling justification, especially when they have major human rights implications. The Foundation is yet to hear such a justification advanced. This is of critical importance given that should the bill become law it may have the effect of retrospectively validating serious unlawful conduct by the police. In the words of a leading public law commentator, the proposed law ‘may result in the conviction of defendants who should have been acquitted because the evidence against them was otherwise unlawfully obtained’ (Mai Chen, NZ Herald, 22 September 2011). 
·  It effectively overturns an important decision of the Supreme Court - NZ’s final court of appeal these days - at least in relation to covert filming by the police on private property not involving trespass in other cases, both before and after the SC decision: This is especially troubling given that the SC is at the top of the hierarchy of courts in this country. Because of this its determinations are authoritative, whether they are unanimous or as in the case in question, by a majority of members. This bill may have the effect of validating in other cases involving video camera surveillance by law enforcement agencies, what the majority of the SC in Hamed regarded as serious repeated and deliberate unlawful conduct by the police in that case. If so, this would amount to a serious violation of a fundamental component of human rights law, both nationally and internationally – the need for there to be an effective remedy when a violation of human rights occurs. 
· The bill has serious implications for one the fundamental rights and freedoms protected by the New Zealand Bill of Rights Act 1990 – the right to be protected from unreasonable search and seizure (s21). This fundamental right is one that has evolved incrementally through judicial decisions over a number of centuries – one of the leading and most relevant English cases being Entick v Carrington (1765). Any erosion of this right, especially one that potentially involves a serious loss of personal privacy, requires a compelling justification. The fact that the bill, unlike the Attorney-General’s draft bill, does not seek to openly remove scrutiny under the NZ Bill of Rights Act 1990 (s21), is likely to be of limited practical value as a human rights safeguard. While lawful searches may still be held to be ‘unreasonable’, the reality is that this seldom happens.
· The purported justification for the bill – that up to 40 pending trials and over 50 current police operations could be jeopardised – is yet to be verified: For there to be an informed debate the actual figure needs to be determined as a matter of urgency by an independent credible source (eg, a retired High Court judge with extensive experience of criminal trials involving police video surveillance). This is especially important, given that individuals who have expressed concerns about the bill have already been criticised for being “soft” on serious crime. We note that a somewhat similar approach was used by proponents of NZ’s legislative over-reaction following the tragic events in the US on ‘9/11’ – that those who expressed opposition to aspects of the proposed changes were “providing succour” for would-be terrorists in this country.
· The bill (clause 5(3)) seeks to limit the effect of section 30 of the Evidence Act 2006:  This provision gives a trial judge discretion to admit illegally-obtained evidence in criminal cases. No material has been presented by this bill’s proponents to suggest that our judges are interpreting and applying this provision in a way that is obstructive to police use of covert filming in serious criminal cases (eg, those involving alleged drug-dealers). Given this, why is it considered necessary to include clause 5(3) in the bill?
· How can the urgency to pass the bill be justified given that concerns about the legality of covert police filming on private property have been known for some years?: The Law Commission highlighted the problem in a major report published in 2007. Yet the Search and Surveillance Bill, which includes provisions aimed at remedying the purported problem, is yet to be passed.  

Additional comments on the bill: (1) We are concerned that the bill covers not only the police but also other law enforcement agencies conducting video camera surveillance. Our views appear to be shared by the Law Commission, at least in its reported comments to the Select Committee. (2) We lack confidence in the proposed use of the search warrant process being used as a ‘temporary measure’ for the approval of for video camera surveillance by law enforcement agencies. In our view, a much more robust process, complete with meaningful safeguards, is needed. We understand that our views are shared by the Criminal Bar Association, at least in their reported comments to the Select Committee.
What legislative solution would we support?: Our clear preference would be for the bill to be withdrawn and the law as stated by the SC in Hamed continue to be the law until parliament resumes following the forthcoming general election. The incoming government can then introduce appropriate legislation and it be properly scrutinised by MPs and interested members of the public. 
The only other option we would support, albeit with reservations, would be for parliament to enact the parts of the Search and Surveillance Bill that relate to video camera surveillance by law enforcement agencies. We appreciate that this bill has had extensive parliamentary scrutiny together with the opportunity for public submissions on two occasions; and that the Labour and Green Party support this option. If this option was to be adopted we would want the new law to operate prospectively – not retrospectively. 
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